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Tolling of the Government Claims Statute For Those 

Who Are Mentally and/or Physically Incapacitated 
  

I often get consulted by counsel appointed by the 

Court to represent the interests of a mentally and/or 

physically handicapped individual who suffered 

injury as a result of the potential negligence of a 

governmental entity.  Most often, these folks are 

subject to a Conservatorship, and my office is 

consulted as the two (2) year personal injury statute is 

approaching and well after the six (6) month 

government claim statute has come and 

gone.  Counsel appointed as Guardian Ad Litem for 

these individuals should not let the fact that the 

government claim statute has lapsed prevent them 

from pursuing remedies on their clientôs behalf.   
 

Government claims for personal injury must be 

presented within six (6) months after a cause of action 

accrues.  (Cal. Government Code Section 911.2

(a)).  However, if a claimant fails to file a Claim 

within six (6) months, the applicant may present the 

governmental entity with an application for leave to 

present a late claim ñwithin a reasonable time not to 

exceed one year after the accrual of the cause of 

action.ò  (Cal. Government Code Section 911.4

(b)).  If the application for leave to present a late 

claim is denied by the Governmental entity or deemed 

to be denied pursuant to Section 911.6, a petition may 

be made, within six (6) months of the date of the 

denial, to the court for an order relieving the 

petitioner from presenting a claim at all. (Cal. 

Government Code Section 946.6; Also see Ard v. 

County of Contra Costa (2001) 93 Cal.App.4th 339, 

343). ñThe proper court for filing the petition is a 

superior court that would be a proper court for the 

trial of an action on the cause of action to which the 

 

claim relates.ò (Cal. Government Code Section 

946.6).  
 

Government Code Section 911.6(b)(3) which governs 

when a governmental entity should grant an 

application for leave to file a late claim provides:  
  
(b) The board shall grant the application where one or 

more of the following is applicable: 
 

(1) The failure to present the claim was through 

mistake, inadvertence, surprise or excusable 

neglect and the public entity was not prejudiced in 

its defense of the claim by the failure to present 

the claim within the time specified in Section 

911.2. 

(2) The person who sustained the alleged injury, 

damage or loss was a minor during all of the time 

specified in Section 911.2 for the presentation of 

the claim. 

(3) The person who sustained the alleged injury, 

damage or loss was physically or mentally 

incapacitated during all of the time specified in 

Section 911.2 for the presentation of the claim 

and by reason of such disability failed to present a 

claim during such time. 

(Continued on page 8) 
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Our Joint Inns Dinner is upon us and will take the 

place of our March meeting.  This is the yearly 

meeting when all four area Inns - the Joseph B. 

Campbell Inn, the Leo A. Deegan Inn (Riverside), the 

Slaughter-Roemer Inn (Desert/Coachella), and the 

Southwestern Inn (Temecula) - get together for an 

evening of great food and fellowship. 

 

So mark your calendars for 

Tuesday, March 26, 2019, 

6:00 p.m. at the DoubleTree 

by Hilton Hotel. I am 

exceptionally pleased to 

announce our special guest 

speaker is Nick Hanna, the 

United States Attorney for 

the Central District of 

California.   

 

Mr. Hanna oversees the 

largest U.S. Attorney's 

O f f i c e  o u t s i d e  o f 

Washington, D.C., employing approximately 260 

attorneys, over 250 additional staff, and serving over 

19 million residents.   

 

Mr. Hanna has enjoyed a distinguished legal career 

including partnership at Gibson, Dunn & Crutcher, 

LLP, Assistant U.S. Attorney for the Central District 

of California, and Assistant U.S. Attorney for the 

Southern District of California.  He was inducted as a 

Fellow in the American College of Trial Lawyers in 

2009.  This followed Mr. Hanna's graduation magna 

cum laude from Georgetown University Law Center 

where he served as Associate Editor of the 

Georgetown Law Journal and obtaining his B.A. from 

U.C. - San Diego. 

 

We hope you will join us for this fantastic evening.  

RSVP details will follow to all Inns members shortly.  

If you are not a member of our Inn, or any other area 

Inn, and would like to attend, please reach out to me 

at dcolella@flsd.com. 

 

Now, a recap of last month's meeting.  This year's 

Jeopardy-themed program format is well underway 

and each meeting our members have enjoyed rousing 

debate and discussion delving into the grey areas of 

the new/amended Rules of Professional Conduct.  

Each month, we have presented a new ethical duty 

providing one hour of specialty MCLE credit.  

 

Our February program focused on the ethical duty of 

diligence.  Team Justice Marshall provided a 

background into Justice Marshall's amazing career 

including his pivotal role in Brown v. Board of 

Education and eventual ascension to the U.S. 

Supreme Court, become the first African-American 

justice to sit on our country's highest court.  

Following the introduction and some "war stories" 

describing the importance of diligence in the legal 

profession spanning decades of experience, the game 

began and debate ensued.  At the end of the night, an 

informative night was had by all.  

 

Through four program meetings, standings are: 

With only two program meetings to go, Team 

Goldberg has really separated itself from the pack.  

This was aided in large part to a huge February 

meeting haul with 8,600 points scored that meeting 

alone.  What that means is that although the lead is 

large, it can be overtaken especially considering 

Team Goldberg still has to present its program.  The 

other teams have ground to make up, but it can be 

done.  Our remaining meetings are sure to be 

contested battles. 

 

We will return to the Castaway for our April meeting 

when Team Justice Douglas presents on Judicial 

Ethics.   

 

Interested in learning more about the new/amended 

Rules of Professional Conduct and get those specialty 

MCLE credits?  Join the Inns of Court!  You can 

(Continued on page 3) 

 

Hon. Joseph B. Campbell 

American Inns of Court 

by David P. Colella, President 

Team: Total points: Average per meeting: 

Team Goldberg 22,000 5,500 

Team Marshall 13,600 4,533 (hosted (Feb.) 

Team Scalia 10,700 3,567 (hosted Oct.) 

Team O'Connor   9,300 3,100 (hosted Jan.) 

Team Douglas 11,000 2,750 

Team Souter   7,000 2,333 (hosted Nov.) 

mailto:dcolella@flsd.com
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 request an application and/or ask any questions of me 

(dcolella@flsd.com) or our membership chair, Eric D. 

Anderson (ericanderson@edalaw.com). 

(Continued from page 2) 

 

March 2019 Calendar  
 

 
March 10 - Daylight Savings begins  

 
March 17 - St. Patrickõs Day 

 
March 20 - First Day of Spring  

 
March 21 - Appellate Practice MCLE  
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Prior to the opening of the Rancho Cucamonga 

Courthouse in 1986, local justice was administered at 

the Ontario Courthouse located at 6th Avenue and 

Mountain Avenue in the City of Ontario.  It was 

across the street from the Thunderbird bowling alley 

and café (known as Department T).  The Ontario 

Courthouse was not a model of modern technology or 

architecture.  The court rooms were spread among 

several small buildings. Department F, located across 

from Norbertôs snack stand, was presided over by the 

very excellent Judge Ellen Brodie. She ensured that 

the parties were treated with justice and fairness 

irrespective of their race, wealth, age and/or 

gender. She was a model of civility but was no oneôs 

fool. Her imprint on our criminal justice system can 

still be felt today. 

Judge Ellen Brodie was born Ellen Edith Cameron on 

December 15, 1918, in Saskatchewan in Western 

Canada. She married Ian Brodie in 1941, had four 

sons and moved to Upland. 

 

She first worked as a sheriffôs dispatcher. After that 

she was hired as a secretary in the Public Defenderôs 

Office at the Ontario Courthouse.  Due to her 

intelligence and character she was encouraged by 

those around her to become an attorney.   ñShe never 

thought she could go to law school because she never 

 

 went to college,ò said her grandson, Honorable Kyle 

 Brodie, who is a judge in the Rancho Cucamonga, 

Courthouse. 

Judge Ellen Brodie began attending law school at 

night at the University of La Verne College of Law in 

La Verne in 1970. She was 51 years old. In 1974 she 

became a Deputy Public Defender in the Office where 

she had once been a secretary.   As a Deputy Public 

Defender she exhibited great compassion and 

advocacy on behalf of her clients.  In 1982 the 

Governor appointed Ellen Brodie to the Municipal 

Court. She was immediately assigned to the Ontario 

Courthouse where  she had once been a secretary and 

a Deputy Public Defender. When the County outgrew 

the Ontario Courthouse Judge Ellen Brodie moved to 

the Rancho Cucamonga Courthouse, where she sat in 

a trial court on the second floor which, coincidentally, 

is the same Department that her grandson the 

Honorable Kyle Brodie now occupies. And of course, 

when Kyle Brodie was appointed Judge he was sworn 

in by none other than Judge Ellen Brodie.  They 

became the first Grandmother and Grandson judge 

combination in California history. 

 

Judge Ellen Brodie retired in 1992 but continued her 

life of public service by serving as a retired judge. In 

that capacity she was assigned to the Chino and 

Joshua Tree courthouses. ñYou could tell she missed 

it, she missed the environment,ò Kyle Brodie said. 

ñShe wanted to go back to it. She felt like those were 

some of her best moments being in the courtroom.ò 

Judge Ellen Brodie died on March 16, 2013, at the 

age of 94. She is survived by her four sons, three 

THE HONORABLE ELLEN E. BRODIE  

ððððð- 

     By David Goldstein, Esq.   

and   

Will Wooten, Deputy D.A.  

Bailiff Alan Choco, Hon. Ellen Brodie, Clerk Patsy Choco (1985)  

From Department F Ontario Courthouse 
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daughters-in-law, thirteen grandchildren and three 

great-grandchildren.  Her integrity and well-

developed sense of fairness remains a part of the 

foundation of justice in the County of San 

Bernardino, and those of us who were fortunate 

enough to know her and appear in front of her have 

fond memories of the contributions she made as a 

judge in San Bernardino County.  

(Continued from page 4)  

Western San Bernardino 

County Bar Association 

2019 - 2020  

Slate of Officers and 

Directors 
A vote of the members of the association will be 

conducted pursuant to the bylaws of the 

organization, if required, on a date and time to be 

announced later.  

Members of the Board of 

Directors and Officers 
Will Wooten, President 

Michael Scafiddi, President Elect 

Kareem Aref, Vice President 

Matthew Taylor, Secretary/Treasurer 

Justin King, Imm. Past President 

 

Members of the Board At Large 
Fernando Bernheim 

Angelique Bonanno 

Kyle Brodie 

Janet Frangie 

Candice Garcia-Rodrigo 

David Goldstein 

Randal Hannah 

Diane Hartog 

Daren Lipinsky 

Kevin Marshall 

Dean McVay 

David H. Ricks 

Mitchell Roth 

Fernando D. Vargas 
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(Continued from page 1) governmental entity against whom the claim was to 

be made was the only entity that could make the 

claim on the incapacitated personôs behalf.  The 

County of Los Angeles court held: ñNor, for that 

matter, because of this conflict of interest, would it 

have been appropriate even to expect County to bring 

the need for a guardian ad litem to the juvenile courtôs 

attention.  Therefore, the juvenile court should have 

appointed a guardian ad litem ... .ò (County of Los 

Angeles v. Superior Court (2001) 91 Cal.App.4th 

1303, 1310-1311).  

(4) The person who sustained the alleged injury, 

damage or loss died before the expiration of the 

time specified in Section 911.2 for the 

presentation of the claim.ò (Cal. Government 

Code Section 911.6.)  

 

The above said, as noted above, Government Code 

Section 911.4(b) provides that an application for 

leave to present a late claim must be filed ñwithin a 

reasonable time not to exceed one year after the 

accrual of the cause of action.ò Often, these cases are 

not only well passed the six (6) month mark, but are 

well past the one (1) year mark as well.  Government 

Code Section 911.4(c)(1) provides the following: ñ(c) 

In computing the one-year period under subdivision 

(b), the following shall apply: (1) The time during 

which the person who sustained the alleged injury, 

damage, or loss as a minor shall be counted, but the 

time during which he or she is mentally incapacitated 

and does not have a guardian or conservator of his 

or her person shall not be counted. (California 

Government Code Section 911.4(c)(1). 
 

In the case of Kagy v. Napa State Hospital (1994) 28 

Cal.App.4th 1, a case where an incapacitated person 

failed to file her application for leave to present a late 

claim during the one (1) year period, the court held 

that the claimant in that case was entitled to tolling of 

the one (1) year period during her incapacity, holding 

that ñ[t]he rationale behind [the Government Codeôs] 

tolling provisions ... compels the conclusion that the 

[one (1) year] time period should be tolled for any 

time during which the claimantôs only representative 

is the public guardian or other conservator of the 

person ï at least when such guardian or conservator 

lacks the authority to prosecute the claim.ò  (Kagy, 

supra, at p. 6).  
 

Often, the same governmental entity that caused the 

injury is the same governmental entity that had legal 

control over the handicapped individual during the 

running of the six (6) month government claim 

statute and the one (1) year time period in which to 

file a leave application.  In County of Los Angeles v. 

Superior Court (2001) 91 Cal.App.4th 1303, a case in 

which a mentally incapacitated woman was 

physically abused while in the care of the County of 

Los Angeles, the court tolled the one (1) year 

requirement and, in so doing, specifically 

acknowledged the unfairness of a situation where the 
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The University of La Verne College of Law seeks qualified candidates for employment. 

The University of La Verne is a comprehensive private, not-for-profit founded in 1891 and located in La Verne, 

California, about 35 miles east of Los Angeles.  The College of Law is committed to teaching and scholarly 

excellence, values a multicultural learning environment, fosters a collegial learning community for students and 

faculty, and actively strives to incorporate cultural diversity and multiculturalism into its mission. The core values 

that we live by are Ethical Reasoning, Diversity and Inclusivity, Lifelong Learning and Community and Civic 

Engagement. The University of La Verne is proudly designated as a Hispanic Serving Institution and has earned the 

2017 Institutional Leadership Award from the California Legislature Assembly for outstanding achievements in 

meeting the needs of our diverse community. 

We welcome students, faculty, and staff of diverse ethnicities, cultures, religions, sexual orientations, ages, and 

abilities. If you are interested in pursuing a career in legal education as a member of our faculty, adjunct faculty, or 

as a valued member of our administrative staff, please inquire for open positions through our Employment 

Opportunities site at: https://laverne.edu/hr/ or by contacting jobs@laverne.edu.ò 

  

Kevin S. Marshall 

JD, MPA, PHD 

Interim Dean and Professor of Law 

University of La Verne College of Law 

320 East D. Street 

Ontario, California 91764 

 

WSBCBA MEMBERS:  
 

2018-2019 Membership  

fees are due! 

 

You can pay over the phone with a 

credit/debit card. Visa, Mastercard 

and Discover are accepted.  

 

Please contact:  

Lindsay Partridge 

at the WSBCBA Office today 

 

 

Phone: (909) 483-0548 

Fax: (909) 483-0553 

E-mail:  

Lindsay@wsbcba.org 

https://laverne.edu/hr/
mailto:jobs@laverne.edu
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