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In January of this year, the Second District, Division 

2 came out with an opinion on Code of Civil 

Procedure, Section 998 Statutory Offers to 

Compromise that everyone in civil litigation, 

especially plaintiffôs attorneys, should be aware 

of.  The decision is Licudine v. Cedars-Sinai Medical 

Center (2019) 242 Cal.Rptr.3d 76.  

 

Licudine was a medical malpractice matter where the 

plaintiff had underwent gallbladder removal surgery 

and the surgeon nicked a vein inside the abdominal 

cavity of the plaintiff, causing internal bleeding, 

scarring and the need for a more invasive corrective 

surgery.  The plaintiff filed her case in January of 

2013 and served the defendant in May of 2013.  The 

defendant filed an answer to the Complaint on June 6, 

2013 and, on June 11, 2013, the plaintiff served the 

defendant, Cedars, with a CCP, Section 998 Offer to 

compromise in the amount of $249,999.99, $1 less 

than the $250,000 cap on pain and suffering damages 

in a medical malpractice matter.  Cedars did not 

request an extension of time to respond to the 998 

Offer, but did serve an objection to the 998 Offer, 

stating that the 998 Offer was premature, as the case 

had just been filed, no depositions had been taken, 

and Cedars itself had not conducted any 

discovery.  The plaintiff ultimately obtained a jury 

verdict well in excess of the 998 and filed a 

memorandum of costs seeking, among other things, 

prejudgment interest from the date of her 998 offer to 

the date of the judgment.  Cedars filed a motion to 

strike plaintiffôs prejudgment interest request, arguing 

that the 998 was invalid because it was made too 

early in the proceedings and Cedars did not have a 

fair opportunity to intelligently evaluate the 

Offer.  The trial court struck plaintiffôs request for 

prejudgment interest, agreeing with Cedars that the 

 

998 was premature and that Cedars had not had 

sufficient opportunity to evaluate plaintiffôs damages 

by the time the 998 expired.  In its Licudine opinion, 

the Second District, Division 2 upheld the trial courtôs 

ruling, holding that that the trial courtôs opinion on 

this issue was not an abuse of discretion.  

 

While the ultimate result of the courtôs holding in this 

matter is not necessarily advantages to plaintiffs, the 

opinion itself serves as a good recitation of the law 

governing 998 Offers.  Notably, a plaintiff is only 

entitled to an additional recovery after beating their 

998 Offer if the offer itself is valid.  To be valid, the 

998 Offer must be made in good faith.  While the 

good faith requirement is not specifically set forth in 

the Code Section, it has been implied by the Courts 

by virtue of the statuteôs purpose of encouraging 

settlements prior to trial.  In order to be in good faith, 

the offer must be reasonable under the circumstances 

and carry with it a reasonable prospect of 

acceptance.  According to the courts, whether a 998 

Offer has a reasonable prospect of acceptance is 

contingent on two things: (1) whether the 998 Offer 

was within a range of reasonable possible results at 

trial, considering all of the information the offeror 

knew or reasonably should have known at the time of  

(Continued on page 8) 
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First things first - our Joint Inns Dinner will not be 

in February.  We are shooting for March and 

working in earnest to secure our speaker and a date.  

We will have our regularly scheduled program 

meeting on February 13th at the Castaway 

Restaurant.   

 

Returning to our normal program schedule in 

January meant our return to the Castaway for an 

entertaining program about the new/amended Rules 

of Professional Conduct and once again offering a 

special MCLE credit, this time in ethics.   

 

Before the official start of our meeting, we joined 

in a rousing rendition of "Happy Birthday" 

celebrating Mike Bell turning another year young 

(no official number was disclosed).  Mike is a pillar 

in our legal community and with our Inn.  It is truly 

a special benefit for our members that new 

attorneys and law student can share a meal, stories, 

and thoughts with attorneys and judges who have 

decades of experience in the legal field.   

 

In a world where we are constantly running from 

one appointment to the next, and mingling with 

colleagues in a social setting less and less, taking a 

couple hours once a month to relax and enjoy the 

company of our brethren over a great meal is an 

important part of keeping perspective.   

 

Our January program focused on the ethical duty of 

confidentiality.  Team Justice O'Connor 

spearheaded this program with the Honorable 

Michelle Gilleece and Ugo Ejike serving as team 

leaders.  The Honorable Teresa S. Bennett 

moderated the Jeopardy program.  Remaining true 

to form, the meeting was packed with disputes and 

legal discourse.  Multiple peremptory challenges 

were used, with varied success.  Imagine thatéa 

room full of judges and lawyers, a new body of law 

filled with "grey" areaséone might imagine that 

disputes would ensue.   

Through three program meetings, standings are: 

 
At the halfway point, we have what appears to be a 

three horse race.  Maintaining a blistering pace, 

Team Goldberg and Team Marshall are neck-and-

neck at the top with Team Scalia showing solidly 

close behind.  Teams Souter, O'Connor, and 

Douglas are still in the race, but will have to play 

more aggressively if they hope to make it 

competitive.  There are three Jeopardy programs 

remaining and opportunity abounds for any team to 

take the lead. 

 

Our February meeting, hosted by Team Justice 

Marshall, will focus on the duty of diligence.  This 

team is led by the Honorable Jay Robinson and 

Lisa Delorme so we're expecting another fantastic 

program.  

  

California Rule of Professional Conduct, Rule 1.3, 

requires that a "lawyer shall not intentionally, 

repeatedly, recklessly or with gross negligence fail 

to act with reasonable diligence in representing a 

client."  (CRPC, Rule, 1.3(a).)   

 

What is "reasonable diligence" then?  Well, the 

State Bar defines it for us.  "Reasonable diligence" 

means that "a lawyer acts with commitment and 

dedication to the interests of the client and does not 

neglect or disregard, or unduly delay a legal matter 

entrusted to the lawyer."  (CRPC, Rule, 1.3(b).) 

 

In my effort to consider the maxims of 

jurisprudence, it seems appropriate to identify one 

that cuts right to the point: "The law helps the 

vigilant, before those who sleep on their 

rights."  (Civil Code, §3527.)   

 

This maxim touches concepts deeper than just the 

obvious statute of limitations.  The defense of 
(Continued on page 3) 

Team: Total Points: Average per Meeting: 

Team Marshall 13600 4533 

Team Goldberg 13400 4467 

Team Scalia 8100 4050 (hosted October) 

Team Souter 6000 3000 (hosted November) 

Team O'Connor 5900 2950 (hosted January) 

Team Douglas 7200 2400 

 

Hon. Joseph B. Campbell 

American Inns of Court 

by David P. Colella, President 
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ñlachesò comes to mind.  Laches is another 

affirmative defense that can operate to bar 

plaintiff's equitable claim based on the prejudicial 

passage of time.  

  

A defendant asserting laches must show that 

plaintiff has acquiesced in defendant's wrongful 

acts and has unduly delayed seeking equitable relief 

to defendant's prejudice, but mere lapse of time 

other than that prescribed by statute of limitations 

does not bar relief.  (Gerhard v. Stephens (1968) 68 

Cal.2d 864.) 

 

In one example, the evidence supported the 

executor's defense of laches to any non-statutory 

claim by a beneficiary for failing to timely 

distribute an estate.  The beneficiary knew of the 

bequest, yet did not seek to surcharge the executor 

for over ten years.  (In re Estate of Kampen (2011) 

201 Cal.App.4th 971.) 

 

Some lapse appears okay, a decade - not so much.  

There are other examples with shorter time periods, 

but the application of the defense very much 

depends on the context.  Ultimately, the crux is 

whether the delay in bringing the action has 

resulted in such prejudice to the defendant that the 

granting of relief would be inequitable.   

 

Attorneys must diligently consider their cases and 

understand that equitable relief, even if not barred 

by statute of limitations, can be barred if the delay 

has unfairly prejudiced the other side.  The failure 

to do so may not only leave your client without 

recourse, but may subject you to discipline.  

Remain vigilantéremain diligent.   

 

Interested in learning more about the new/amended 

Rules of Professional Conduct and get those 

specialty MCLE credits?  Join the Inns of Court!  

You can request an application and/or ask any 

questions of me (dcolella@flsd.com) or our 

membership chair, Eric D. Anderson 

(ericanderson@edalaw.com). 

 

Have a great February and don't hesitate to contact 

me with any questions or comments. 

(Continued from page 2) 

February 2019 

Calendar  
 

February 2 - Groundhog Day 

February 5 - Chinese New Year 

February 14 - Valentineés Day 

February 18 - Presidentsé Day 
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Common Ownership Interests  

The practice of law is infinitely varied and 

convoluted.   However, there are a few 

constants.  One is people who have an overwhelming 

desire to act as their own attorney, usually in an 

attempt to save on the cost of competent 

counsel.  The end result is an apparently infinite and 

ever changing group that requires an attorney to 

unwind their own mistakes.  

In the context of a probate action, the proverbial 

Mom and Dad will try to avoid probate by 

transferring their home into a joint tenancy with one 

or more children.  In the case of children ñraised 

rightò or at least raised so poorly they became ñbetter 

peopleò, those children will return title to the home if 

needed.  Everyone else ends up in an attorneyôs 

office, trying to set aside the deed in favor of their 

children.   The principal vehicle used by people 

attempting to avoid probate is a joint tenancy deed. 

When the deed does not create an effective joint 

tenancy it will normally be treated as a deed 

establishing a tenancy in common. 

In the context of deeds between parents and children 

these co-tenancies create opportunities for mischief. 

If a parent wishes to downsize their home, move to a 

new community, take out a mortgage or a reverse 

mortgage, the parent will not be able to obtain title 

insurance to complete the transaction.  In the 

alternative, the child has the opportunity to mortgage 

or sell his or her purported interest to a third person, 

without title insurance, for a fraction of the value of 

the property.  

Eventually, often several years after the deed is 

recorded, one of these situations occurs and the 

parent(s), or the parent and some of their children, 

seek counsel to help set aside the co-tenancy deed. 

 Fortunately, there are several legal remedies, divided 

into two basic classifications, to nullify the effects of 

a co-tenancy deed.  In some circumstances, the 

attorney can move to set aside the deed in its entirety. 

An alternative method, is to seek a determination that 

the co-tenancy deed had no force or effect and should 

not be recognized by the courts.  

For purposes of setting aside a deed, we can consider 

an example where Mother Good has executed a deed 

in favor of herself and her son, Cane, as joint tenants. 

Cane was placed on title by Mother for testamentary 

purposes and has contributed nothing to the property. 

If Mother seeks to set aside the deed within the first 

three years, she has several options available to her. 

These options would normally include a claim of 

cancellation or rescission based on mistake or failure 

of consideration. We are not considering fraud, duress 

or undue influence, as our example assumes Mother 

executed the deed voluntarily. In any other scenario 

the deed would be subject to claims of fraud and elder 

abuse. 

Unfortunately, the statute of limitations places a 

relatively short horizon on any claim based on 

cancellation and rescission.   

Assuming the statute of limitations for a claim based 

on rescission or fraud has expired, there are at least 

three other methods of setting aside the deed. The 

first is based in fundamental real property law. 

Although the deed may have been recorded, it would 

also require delivery to the grantee and acceptance by 

the grantee as well as an intent on the part of the 

grantor that the deed be presently operative, with the 

intent to divest an interest in the property (Meyer v. 

Wall (1969) 70 Cal.App. 2d 24, 27). The weakness in 

this method is based on the requirement of fact 

findings, and the potential for conflicting testimony, 

regarding delivery and intent.  

An alternative is to look at the deed as a testamentary 

instrument. To the extent that the deed is intended as 

a testamentary disposition, and the donor intends the 

gift to take place after death, the transaction may be 

held invalid unless it comply with the statutes 

regulating execution wills. In the case of most deeds, 

the deed is unlikely to qualify as a holographic  

(Continued from page #) 
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 The Licudine decision is not favorable to 

plaintiffs.  This is especially true in the context of 

medical malpractice matters where the MICRA cap 

already makes some cases cost prohibitive and early 

998 Offers are a significant tool that plaintiffs can use 

to make cases that largely involve general damages 

economically feasible to handle.   

(Continued from page 1) 
the Offer; (2) whether the offeror knew that the 

offeree had sufficient information, based on what the 

offeree knew or reasonably should have known, to 

assess whether the offer was a reasonable one, such 

that offeree had a fair opportunity to intelligently 

evaluate the offer.  In assessing the information 

available to the offeree, the courts look to: (1) how 

far into the litigation the parties were at the time the 

offer was made; (2) what information was available 

through pre-litigation exchange of information and/or 

post filing discovery; (3) whether the offeree alerted 

the offeror to the lack of sufficient information and 

how the offeror responded.  

 

Here, a the time of the 998 Offer, Cedars had access 

to all of plaintiffôs over 9,000 pages in medical 

records, including plaintiffôs bills for the subsequent 

care she received as a result of the 

negligence.  Plaintiff also provided Cedars pictures of 

plaintiff before and after surgery and forwarded to 

Cedars plaintiffôs discovery responses to another 

doctor in the matter.  Despite all of this, the Licudine 

court upheld the trial courtôs ruling, holding that 

Cedars lacked sufficient information on plaintiffôs 

damages, as, among other things, litigation had just 

began, no depositions had been taken, and plaintiffôs 

responses to discovery were general responses and 

did not sufficiently itemize plaintiffôs damages in a 

way that would adequately advise Cedars of 

plaintiffôs damages.  Plaintiff argued on appeal that 

the 998 was for just under the medical malpractice 

cap on general damages, and therefore what Cedars 

knew or did not know about plaintiffôs special 

damages did not matter.  The Licudine court did not 

buy this argument.  Plaintiff also argued that Cedars 

did not, in fact, ever request an extension on the 998 

Offer to acquire more information, but simply 

objected to it as premature.  To this, the Licudine 

court held that the objection was sufficient.  

 

In light of this opinion, plaintiffs need to be mindful 

not only of when they issue 998 Offers, but what the 

state of discovery is at the time their 998 Offer is 

served.  Further, plaintiffs should not rely on the 

simple fact that written discovery has been responded 

to, but should review their discovery responses, make 

sure they are sufficiently detailed and updated such 

that defendants are aware, as best as is possible, of 

the full nature and extent of plaintiffôs general and 

special damages.   

instrument. Similarly, lacking witnesses other than 

the notary, the deed will not normally meet the 

witness requirements of a non-holographic wills. 

Finally, a deed based on the Motherôs belief, fear or 

peril of impending death can be set aside as an invalid 

gift causa mortis.  (Probate Code § 5702). 

Each and every one of these options gives the court a 

basis to set aside the co-tenancy deed between Mother 

Good and Son.  The fundamental limitation of each of 

these methods of setting aside the deed is the 

testimony of Mother Good regarding intent and/or 

delivery. 

If we extend our example to include some additional 

facts.  It has now been several years since the 

execution of the co-tenancy deed.  Mother Good is 

now suffering from cognitive and physical limitations 

which prevent her testimony regarding the deed.  In 

addition, Mother has two sons, Cane and Able.  Only 

Mother Good and Cane are on title as co-tenants. 

Finally, Able has been appointed as conservator of 

Mother and the statute limitations to set aside the 

deed based on rescission or cancellation has lapsed.   

In attacking the validity of the deed, Able must first 

address the ownership interests created by Motherôs 

co-tenancy deed.  Normally, the execution of a joint 

tenancy deed establishes an equal interest in each co-

owner. If a joint tenancy exists, Cane has a strong 

statutory claim to a 50% interest in the property. 

(Code of Civil Procedure §683).  

On the other hand, a defective joint tenancy deed is 

likely to result in a tenancy in common, without 

notations regarding percentage/fractional interests 

held by each co-tenant.  In that case, the default 

ownership interests would be based on Caneôs 

contribution to the purchase or ownership of the 

family home.  
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The University of La Verne College of Law seeks qualified candidates for employment. 

The University of La Verne is a comprehensive private, not-for-profit founded in 1891 and located in La Verne, 

California, about 35 miles east of Los Angeles.  The College of Law is committed to teaching and scholarly 

excellence, values a multicultural learning environment, fosters a collegial learning community for students and 

faculty, and actively strives to incorporate cultural diversity and multiculturalism into its mission. The core values 

that we live by are Ethical Reasoning, Diversity and Inclusivity, Lifelong Learning and Community and Civic 

Engagement. The University of La Verne is proudly designated as a Hispanic Serving Institution and has earned the 

2017 Institutional Leadership Award from the California Legislature Assembly for outstanding achievements in 

meeting the needs of our diverse community. 

We welcome students, faculty, and staff of diverse ethnicities, cultures, religions, sexual orientations, ages, and 

abilities. If you are interested in pursuing a career in legal education as a member of our faculty, adjunct faculty, or 

as a valued member of our administrative staff, please inquire for open positions through our Employment 

Opportunities site at: https://laverne.edu/hr/ or by contacting jobs@laverne.edu.ò 

  

Kevin S. Marshall 

JD, MPA, PHD 

Interim Dean and Professor of Law 

University of La Verne College of Law 

320 East D. Street 

Ontario, California 91764 

 

WSBCBA MEMBERS:  
 

2018-2019 Membership  

fees are due! 

 

You can pay over the phone with a 

credit/debit card. Visa, Mastercard 

and Discover are accepted.  

 

Please contact:  

Lindsay Gilbert  

at the WSBCBA Office today 

 

 

Phone: (909) 483-0548 

Fax: (909) 483-0553 

E-mail:  

Lindsay@wsbcba.org 

https://laverne.edu/hr/
mailto:jobs@laverne.edu
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Of the two alternatives, the tenancy in common 

provides the advantage to Able. Lacking any evidence 

of a gift, or the assumption of equal ownership based 

on a joint tenancy,  Caneôs interest in the property as 

a tenant in common would be based on his 

contribution to the purchase or maintenance of the 

property, which is zero.   

In the alternative, if Able is confronted by a deed in 

joint tenancy, he will need a vehicle to defeat the 

presumption that Mother and Cane own equal shares 

of the property, but without relying on testimony 

regarding the intent of Mother when she executed the 

deed. 

The solution to Ableôs problems is to first sever the 

joint tenancy (CCP §683.2).  The severance will then 

create a tenancy in common.  At this point the court  

must determine if the assumption of equal interests in 

Mother and Cane has been terminated along with the 

joint tenancy.   

The issue has been addressed in the context of a 

Partition action under CCP §872.  In the context of a 

Partition action, the appellate court reviewed a joint 

tenancy deed, which was effectively severed by the 

partition, and determined that the partition placed the 

interests of each party and the ownership of the 

property in question subject to proof beyond the 

existence of the deed (Kershman v. Kershman (1961) 

192 Cal.App. 2d 23, 26).   

Given this ruling, Able would have grounds, in 

Partition, and most likely in equity, to request the 

court to review Caneôs contribution to the purchase 

and upkeep of the property and determine that, 

lacking such a contribution, the deed does not create 

an ownership interest in Cane.  

The arguments that should be anticipated in Caneôs 

defense are outside the scope of our example.  In 

many cases, the child will argue he did provide 

service and consideration, for the transfer of title, 

normally in the form of care giving and personal 

service.   

This analysis deals solely with the question of gifts 

purportedly made during lifetime to children, which 

have become a problem either because the siblings 

(Continued from page 8) have been deprived of a portion of their inheritance, 

the transferee child is attempting to move in with 

their parents or refuses to move out or is otherwise 

restricting the parents access, use or enjoyment of the 

family home.   

There is one defense that is frequently 

insurmountable.  The death of the transferring  

parent(s) will force the implementation of the right of 

survivorship created by the joint tenancy.  At that 

point in time, the gift has been implemented and it is 

generally too late to revoke the gift.  As a result, it is 

important to make these arguments during the 

lifetime of the transferring parent(s) or risk losing the 

effectiveness of any efforts to set aside the transfer 

into co-tenancy with the parent(s) child. 

 

These issues deal with a very simple fact pattern, the 

transfer of property by deed for the sole purpose of 

creating a testamentary disposition or to facilitate the 

management of property while the parent(s) are 

aging.  Nonetheless, this a fact pattern which is based 

on the inevitable process of aging, trust in children, 

and, of course, the desire to keep the attorneyôs out of 

the picture.  As a result, the pattern will continue to 

repeat indefinitely and without fail.  
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WSBCBA Bar Bulletin Classified Advertising 
 

RANCHO CUCAMONGA LAW FIRM:  Looking for a paralegal with 3+ years of litigation 

and pre-litigation experience, preferably in personal injury work. Strong writing skills, 

capable of working independently and able to work with clients and dealing with medical 

records, demands, discovery, pleadings, etc. This is a full time position available. Please 

email resumes to conniem@ricksassociates.com. 

 

OFFICE SPACE: 2800 Square foot legal office space in Ontario, off of Haven Avenue and 

the 10 freeway. Two offices and two secretarial bays for sublease. Will sublease 

separately. The office includes reception area, kitchen, library, conference room, copy room 

and secure, 24 hour building access. Call 909-297-5001. 

 

LEGAL TRANSCRIPTIONIST:   Need help getting your documents prepared and filed? 34 

years of State and Federal experience in the IE. Call or text 951-436-6530. 

 

LAW OFFICE SPACE FOR RENT : 10788 Civic Center Drive, R.C. Please call Jim Banks 

at 909-560-3609 to see the space. Note: The 10 lawyers in this building have combined legal 

experience of more than 300 years. 

 

OFFICE FOR RENT: Friendly, collegial atmosphere on Foothill in Upland. Communal 

Kitchen, conference room, library, and receptionist. Call Jeff at (909)949-2226. 
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