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Investments v. BancAmerica Commercial Corp.

REMARKS FROM THE (2001) 88 Cal.App.4th 816, 826.) Ostensible agency
A Amay be implied from the
PRESIDENTGS DESK - and if a principal by his acts has led others to believe
By: Justin King that he has conferred authority upon an agent, he

cannot be heard to assert, as against third parties who

) ey ey have relied thereon in good faith, that he did not
Franchisor Liability For TortS intend to conf er Tomsedicth p«

Committed By Franchisee Canadian Indemnity Cq1964) 61 Cal.2d 638, 644.)
Actual Agency Of A Frat?ogﬁiegg}b % Aq:ran OfseAeﬁlér

Torts

o . . A nsi bl
n I n deter mining W.h ethe rmter?honally, geoy waaﬁt r o?d?ﬁary cgr(i %auses a s
exists between a franchisor and franchisee, the co%tI np(tarson tf) beheve another to be his agent who is

focus on t he rKaptamy Codeell ¢
Banker Residential Affiliates, Inc.(1997) 59 (_?_ LTe oo qs 2)/ ) (%ng:;\/ IOC;\chrd]aag 23\G/tvﬂlyt hi
h T.h e I

Cal . App. 4th 741, 745) . ST hee genwer Al W h,

franchise agreement gives the franchlsor the right 1o a g ent 0's° a'lit
9 9 I Oreasonable one; such bellef must be generated by

complete or substantial control over the franchisee,
agency relat i Qsiawhi Southand I?%r]ne act or negl?ct of thetp[:nglpalt srnglgrrlt (;o bse

Corp. (1992) 4 Cal . App. 4t Rpar né; authorlty r%ust )nOt be gt’JAiIty of
franchisor enters this arena, and becomes potentl% gbhesecbat.éd Creditor

|l iabl e for actions of tmle975)an<i%|s€alos Gem%l74yee

if it has retained or assumed a general right of Contestabllshlng the principals of liability for the acts of

(cj);fs?:ri ];%C;O:jsisiﬁgr SZHrgrlt%?évg;f(;:yg’a smg;er(\a/g;oah ostensible agent rests on the doctrine of estoppel.
piine, 9 y asp The essent|al eIem nis are ¥epresentatons bg the

g :np | tohyeePeasV;/.ot c‘:ekr pSIQanc ev _ . eDho"’ln}SrfnmBa(lj jus |f|%ple r Ilan%e thereq_n By § thitd party,
(2014) 60 Cal.4th 474, 497, 498; Also &FEkham v. (Continued on page)
Southland Corp( 1985) 168 Cal . App. 3d 49, 59 A[l1]t

is the right to control the means and manner in wh
the result is achieved that is significant in determinifig
whether a principsh gency rel atiohshi pWelkomedWSBCBA n
the field of franchise agreements, the question |of

whether the franchisee is an independent contractor or New Members
an agent i s or di Qdsaw,slpsa, jone of fact .. o (
at 1288; Also sedVickham, supraat 55 [ il t 'A$yss%1f1\/lortenson Esq
elementary rule that the existence of agency ig a

factual question within the province of the trier df Jennifer Young, Esq.

fact ... .0o].) Steve Cole, Affiliate
The above being said, agency may be either actual or .
ostensible. Civ. Code,§ 2298; Also seeVallely Sharon Moore-Duncan, Affliate
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Hon. Joseph B. Campbell Our team standings after one meeting stand at:
i Team: Points:
American Inns of Court eam oms
. . Team Scalia 0 (hosted first meeting)
by David P. Colella, President Team Marshall 3600
Team Goldberg 3400
O ur 20182019 Inns of Cqurt program year 90t +oam Douglas 2600
off to a great start| wasn't there. Finishing up .
an MSC in Murrieta that included putting settle termsT&am O'Connor 1900

on the record just before 5pm, | called upon our Innsream Souter 1600

past president, Mark McGuire, to get the meeting

going on time. As a Board member for the pagtt the conclusion of our meeting, our Board

several years, | can attest to the "team" concept guesented Mark McGuire with a plaque in gratitude

Inn embodies and the willingness of our members fior his service as our previous president and a tie

help out at a moment's notice. This year is remblazoned with the crest of our National Inn. It

exception. took a lot of work, dedication, and guidance to see

One of the most common qualities | hear frorY" I_nr_1 through to anqther year of platinum status and
flbtamlng another National program award. We didn't

§

observers is the great collegiality amongst o . ) :
members, attorneys and judges alike. Our meeti £ Mark fade off into the sunset as weemdisted him

are intended to be an engaging, educational and fim@ Program Gehair for this year.
experience. You would struggle to find anyone whGheck us out. If you need a membership application,
didn't think our first meeting was all of these things. please email our Membership Chair, Eric Anderson,

The programs this year are based on a Jeopafti§ricanderson@edalaw.com

theme focused on the new and/or amended RulesOafr November meeting is "Bring an Associate" night

Professional Conduct. Our members are placed ifnd all existing members are encouraged to bring a
six teams, each named for a past Supreme Caoostential new member. Our next meeting is

Justice and each focused on a different duty Nbvember 14th, 5:30 p.m. at the Castaway
professional conduct. Our expectation is that requiRestaurant. Dinner and MCLE are included.

meetings will provide MCLE credit including .

) ) . ' The November program will focus on the legal duty
specialty units for ethics, competency, and b'%? loyalty and coordinated by Team Justice Souter led
throughout the year. yatty y -

by the Honorable John M. Pacheco and David D.
October's program focused on the duty of competendjerner. Not to understate the duty, the State Bar
and was organized by the Justice Scalia team led rejterates that "loyalty and independent judgment are
the Honorable Raymond L. Haight, Il and Keviressential elements in the lawyer's relationship to a
Bevins. Following an introduction about the team@dient." (CRC, Rule 1.7, Comment [1].)
namesake, the games began. With Bevins playing @glifornia

role of Trebek and his panel members ruling qRi requires an attormney to obtain the
b 9 9htormed written consent” of a client before taking

responses, the program was lively and debated %tre resentation in several circumstances
times. Tom Dominick wasted no time invoking th&" reP '

"preemptory challenge" feature, contesting thiérobably the most common scenario is when the
completeness of the other teams' responses on nggresentation: 1) is directly adverse to another client;
very first question His challenge was overruled andr 2) poses significant risk that the attorney's
his team |l ost points. \eierasentatipro will be anaterially nmited duehte the a
attorney's responsibilities or relationships with others.

strategists came to the forefront and wager RC, Rule 1.7(a), (b).) Another instance requiring

: i . . . informed written consent is when the attornepr
accordingly. As one might imagine, judges and ) : .
. " g another attorney in that firmhas a legal, business,
attorneys tend to have a fierce competitive spirit.

When it came time for "Final Jeopardy,” th

(Continued on pag8)
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(Continued from pag@) pigeontholed as being a plaintifide injury attorney
financial, professional or personal relationship with @ insurance defense counsel.

party or witness in the same matter as well if th " : e
attorney knows or should know that another parnﬁs a practitioner in general civil litigation, | represent

attorney is related to or has an intimate relationshij ents on bOth.S'deS o.f the tab+ep|a|nt|ffs and
efendants. This often involves representing two or

with the attorney. (CRC, Rule 1.7(c).) more clients which leads to the "joint representation
This utmost duty of loyalty to the client and theéetter" aka conflict waiver. In my letters explaining

requirement to obtain the client's informed writtethe potential conflict to clients, | make a concerted
consent if that duty is imperiled remind me of theffort to lay out the facts/allegations of the case and
maxim of jurisprudence that "one must not change higy representing two or more clients can present
purpose to the injury of another” found in Civil COd@nique legal issues, e.g. confidentiality. Once
83512. retained, | cannot put the loyalty to one client over

This maxim has arisen in the context of "waiverdnother. This is a duty we have to mindful of.

which requires anintentional relinquishment of a | am very much looking forward to our upcoming
known right.  (SeeWolf v. Price (1966) 244 |nns meeting and examining the updated duties of
Cal.App.2d 165.) In the context of the duty ofoyalty. November 14th, 5:30 p.m. at the Castaways.
loyalty, we can see the justification for requiring hope to see you there.

informed written consent before undertaking
representation. Absent this consent, a lawyer may not
act as an advocate in one matter against a person the
lawyer represents in some other matter, even when
the matters are wholly unrelatedFldtt v. Superior
Court(1994) 9 Cal.4th 275.)

Such limitations can place strategic limitations on
client / case selection. One can imagine attorneys get

HAPPY. .,

(Continued from pag)

and change of position or injury resulting from suchdvertising campaign, the logo, and the use of the

r el i aHateng . Pértake Inc.(1968) 266 wor d &émember 6 |[on the frae
Cal.App.2d 942, 960). and are designed to bri

In Kaplan v. Coldwell Banker Residential Affiliatesngr customers into Coldwell ~Banker

Inc. (1997) 59 Cal.App.4th 741, the customer of j © @ N ¢ hildd.s . dhe Cofrt held that an

Coldwell Banker franchisee sued both the franchis&e® di nary persono mig ht t
and the franchisor regarding a real estate transact i ostgn5|ble agent of the _fran_chlsor_, a_n_d ther_efore a
t hat went wrong. I n t ﬁ”gtﬂe o ¥ sofa fact P Véca”fl’fﬁ fJ;{aib'wyt ?X'fﬂ?dé S
against Coldwell Banker, the franchisor, was that tRec uding summary judgment.K4plan, supra,at
franchisee with whom the plaintiff dealt was the

ostensible agent of the franchisor. While the Court

found that the franchisor did not exercise substantial November 2018 Calendar
control over the dayo-day operations of the
franchi seeds busi ness, it nonet hel ess hel d t ha

franchisor could be held liable to the plaintiff on an November 4- Daylight Saving Time ends
ostensible agency theory. Kdplan, supraat 747

748). The Court held that while Coldwell Banker November 6- Election Day
made no specific representations to the plaintiff November 11- Veterans Day (actual)
personal l vy, AT ]t di d, however, make represent a

to the public in general, upon which [plaintiff November 123 Veterans Day (holiday)
e | i Kaplanpsupraéit 747). The Court held that .
[t] he venerabl e name, Cd\lp\éewgquZ—T@Q@gl\élr}q t he

r
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