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Franchisor Liability For Torts 

Committed By Franchisee 

Actual Agency Of A Franchisor For Franchiseeôs 

Torts  

ñIn determining whether a true agency relationship 

exists between a franchisor and franchisee, the courts 

focus on the right to control.ò  (Kaplan v. Coldwell 

Banker Residential Affiliates, Inc. (1997) 59 

Cal.App.4th 741, 745).  ñThe general rule is where a 

franchise agreement gives the franchisor the right to 

complete or substantial control over the franchisee, an 

agency relationship exists.ò  (Cislaw v. Southland 

Corp. (1992) 4 Cal.App.4th 1284, 1288).  ñA 

franchisor enters this arena, and becomes potentially 

liable for actions of the franchiseeôs employees, only 

if it has retained or assumed a general right of control 

over factors such as hiring, direction, supervision, 

discipline, discharge and relevant day-to-day aspects 

of the workplace behavior of the franchiseeôs 

employees.ò  (Patterson v. Dominoôs Pizza, LLC 

(2014) 60 Cal.4th 474, 497, 498; Also see Wickham v. 

Southland Corp. (1985) 168 Cal.App.3d 49, 59 ñ[I]t 

is the right to control the means and manner in which 

the result is achieved that is significant in determining 

whether a principal-agency relationship exists.ò. ñIn 

the field of franchise agreements, the question of 

whether the franchisee is an independent contractor or 

an agent is ordinarily one of fact ... .ò (Cislaw, supra, 

at 1288; Also see Wickham, supra at 55 [ñIt is an 

elementary rule that the existence of agency is a 

factual question within the province of the trier of 

fact ... .ò].)     

The above being said, agency may be either actual or 

ostensible.  (Civ. Code, § 2298; Also see Vallely 

Investments v. BancAmerica Commercial Corp. 

(2001) 88 Cal.App.4th 816, 826.)  Ostensible agency 

ñmay be implied from the facts of a particular case, 

and if a principal by his acts has led others to believe 

that he has conferred authority upon an agent, he 

cannot be heard to assert, as against third parties who 

have relied thereon in good faith, that he did not 

intend to confer such power ... .ò (Tomerlin v. 

Canadian Indemnity Co. (1964) 61 Cal.2d 638, 644.) 

Ostensible Agency Of A Franchisor For Frachiseeôs 

Torts 

 ñAn agency is ostensible when the principal 

intentionally, or by want or ordinary care, causes a 

third person to believe another to be his agent who is 

not really employed by him.ò  (Civ. Code § 2300.)  

ñThe person dealing with the agent must do so with 

belief in the agentôs authority and this belief must be 

a reasonable one; such belief must be generated by 

some act or neglect of the principal sought to be 

charged; and the third person in relying on the agentôs 

apparent authority must not be guilty of 

negligence.ò  (Associated Creditorsô Agency v. Davis 

(1975) 13 Cal.3d 374, 399).  ñThe doctrine 

establishing the principals of liability for the acts of 

an ostensible agent rests on the doctrine of estoppel.  

The essential elements are representations by the 

principal, justifiable reliance thereon by a third party, 

(Continued on page 3) 
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O ur 2018-2019 Inns of Court program year got 

off to a great start - I wasn't there.  Finishing up 

an MSC in Murrieta that included putting settle terms 

on the record just before 5pm, I called upon our Inns 

past president, Mark McGuire, to get the meeting 

going on time.  As a Board member for the past 

several years, I can attest to the "team" concept our 

Inn embodies and the willingness of our members to 

help out at a moment's notice.  This year is no 

exception.   

One of the most common qualities I hear from 

observers is the great collegiality amongst our 

members, attorneys and judges alike.  Our meetings 

are intended to be an engaging, educational and fun 

experience.  You would struggle to find anyone who 

didn't think our first meeting was all of these things.   

The programs this year are based on a Jeopardy 

theme focused on the new and/or amended Rules of 

Professional Conduct.  Our members are placed into 

six teams, each named for a past Supreme Court 

Justice and each focused on a different duty of 

professional conduct.  Our expectation is that regular 

meetings will provide MCLE credit including 

specialty units for ethics, competency, and bias 

throughout the year.   

October's program focused on the duty of competency 

and was organized by the Justice Scalia team led by 

the Honorable Raymond L. Haight, III and Kevin 

Bevins.  Following an introduction about the team's 

namesake, the games began.  With Bevins playing the 

role of Trebek and his panel members ruling on 

responses, the program was lively and debated at 

times.  Tom Dominick wasted no time invoking the 

"preemptory challenge" feature, contesting the 

completeness of the other teams' responses on the 

very first question.  His challenge was overruled and 

his team lost points.  Welléyou can't win them all. 

When it came time for "Final Jeopardy," the 

strategists came to the forefront and wagered 

accordingly.  As one might imagine, judges and 

attorneys tend to have a fierce competitive spirit.   

 

Our team standings after one meeting stand at: 

 

At the conclusion of our meeting, our Board 

presented Mark McGuire with a plaque in gratitude 

for his service as our previous president and a tie 

emblazoned with the crest of our National Inn.  It 

took a lot of work, dedication, and guidance to see 

our Inn through to another year of platinum status and 

obtaining another National program award.  We didn't 

let Mark fade off into the sunset as we re-enlisted him 

as a Program Co-Chair for this year.   

Check us out.  If you need a membership application, 

please e-mail our Membership Chair, Eric Anderson, 

at ericanderson@edalaw.com. 

Our November meeting is "Bring an Associate" night 

and all existing members are encouraged to bring a 

potential new member.  Our next meeting is 

November 14th, 5:30 p.m. at the Castaway 

Restaurant.  Dinner and MCLE are included.   

The November program will focus on the legal duty 

of loyalty and coordinated by Team Justice Souter led 

by the Honorable John M. Pacheco and David D. 

Werner.  Not to understate the duty, the State Bar 

reiterates that "loyalty and independent judgment are 

essential elements in the lawyer's relationship to a 

client."  (CRC, Rule 1.7, Comment [1].) 

California requires an attorney to obtain the 

"informed written consent" of a client before taking 

on representation in several circumstances.   

Probably the most common scenario is when the 

representation: 1) is directly adverse to another client; 

or 2) poses significant risk that the attorney's 

representation will be materially limited due to the 

attorney's responsibilities or relationships with others.  

(CRC, Rule 1.7(a), (b).)  Another instance requiring 

informed written consent is when the attorney - or 

another attorney in that firm - has a legal, business, 

(Continued on page 3) 

Team: Points:   

Team Scalia 0 (hosted first meeting)   

Team Marshall 3600   

Team Goldberg 3400   

Team Douglas 2600   

Team O'Connor 1900   

Team Souter 1600   

 

Hon. Joseph B. Campbell 

American Inns of Court 

by David P. Colella, President 
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pigeon-holed as being a plaintiff-side injury attorney 

or insurance defense counsel.   

As a practitioner in general civil litigation, I represent 

clients on both sides of the table - plaintiffs and 

defendants.  This often involves representing two or 

more clients which leads to the "joint representation 

letter" aka conflict waiver.  In my letters explaining 

the potential conflict to clients, I make a concerted 

effort to lay out the facts/allegations of the case and 

why representing two or more clients can present 

unique legal issues, e.g. confidentiality.  Once 

retained, I cannot put the loyalty to one client over 

another.  This is a duty we have to mindful of. 

I am very much looking forward to our upcoming 

Inns meeting and examining the updated duties of 

loyalty.  November 14th, 5:30 p.m. at the Castaways.  

I hope to see you there.   

November 2018 Calendar 

 

November 4 - Daylight Saving Time ends 

November 6 - Election Day 

November 11 - Veterans Day (actual) 

November 12ðVeterans Day (holiday) 

November 22 - Thanksgiving  

financial, professional or personal relationship with a 

party or witness in the same matter as well if the 

attorney knows or should know that another party's 

attorney is related to or has an intimate relationship 

with the attorney.  (CRC, Rule 1.7(c).)   

This utmost duty of loyalty to the client and the 

requirement to obtain the client's informed written 

consent if that duty is imperiled remind me of the 

maxim of jurisprudence that "one must not change his 

purpose to the injury of another" found in Civil Code 

§3512. 

This maxim has arisen in the context of "waiver" 

which requires an intentional relinquishment of a 

known right.  (See Wolf v. Price (1966) 244 

Cal.App.2d 165.)  In the context of the duty of 

loyalty, we can see the justification for requiring 

informed written consent before undertaking 

representation.  Absent this consent, a lawyer may not 

act as an advocate in one matter against a person the 

lawyer represents in some other matter, even when 

the matters are wholly unrelated.  (Flatt v. Superior 

Court (1994) 9 Cal.4th 275.) 

Such limitations can place strategic limitations on 

client / case selection.  One can imagine attorneys get 

(Continued from page 2) 

and change of position or injury resulting from such 

reliance.ò (Hartong v. Partake Inc. (1968) 266 

Cal.App.2d 942, 960).  

In Kaplan v. Coldwell Banker Residential Affiliates, 

Inc. (1997) 59 Cal.App.4th 741, the customer of a 

Coldwell Banker franchisee sued both the franchisee 

and the franchisor regarding a real estate transaction 

that went wrong.  In that case, the plaintiffôs theory 

against Coldwell Banker, the franchisor, was that the 

franchisee with whom the plaintiff dealt was the 

ostensible agent of the franchisor.  While the Court 

found that the franchisor did not exercise substantial 

control over the day-to-day operations of the 

franchiseeôs business, it nonetheless held that the 

franchisor could be held liable to the plaintiff on an 

ostensible agency theory.  (Kaplan, supra at 747-

748).  The Court held that while Coldwell Banker 

made no specific representations to the plaintiff 

personally, ñ[i]t did, however, make representations 

to the public in general, upon which [plaintiff] 

relied.ò  (Kaplan, supra at 747).  The Court held that 

ñ[t]he venerable name, Coldwell Banker, the 

(Continued from page 1) 

advertising campaign, the logo, and the use of the 

word ómemberô [on the franchiseeôs materials] were 

a n d  a r e  d e s i g n e d  t o  b r i                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

ng cus tomers in to Coldwel l  Banker 

franchises.ò  (Ibid.).   The Court held that an 

ñordinary personò might think that the franchisee was 

the ostensible agent of the franchisor, and therefore a 

triable issue of fact on vicarious liability existed 

precluding summary judgment.  (Kaplan, supra, at 
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