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The concept of unjust enrichment

REMARKS FROM THE In the lawsuit, the claimants allege that each time a
PRESIDENTCS DESK - person orders a Quarter Pounder and asks to have it
served without cheese,
between 30 to 90 cents by not giving them cheese.
The lawsuit alleges unjust enrichment. Of course, this

) . requires the plaintiff to prove the following five
A Cheeseburger Lawsuit Againstements:

Mc Donal doés Test s Théth @cboBaluwnsd seced e

Uniust Enrich t case, it seems that the 30 to 90 cents the plaintiffs
njus nrichmen all ege McDonal dés earnec

| awsuit brought agai nsteafgsdsvicmedls s in May has
been causing quite a stir in the legal realmg, That there was an impoverishment. It is expected
What once seemed like nothing more than a nuisance,that the plaintiffs will allege that they were

has begun to be taken mompovesighédibythe2Atry costaf theMhkebse.n a | ¢
officially responded to the pending lawsuit

Supposedly, the case is covered by unjust enrichmghtThat the_re IS a connection between the enrichment
but i's this is a stret ch@thﬂfdnﬁpgvﬁr'gqmsnés says yes b
courts have not yet decided. 4. That there was no justification for the enrichment
and impoverishment.

By: Fernando D. Vargas

The basics of the lawsuit

The lawsuit was brought by two Florida customers ﬁ] I-rar\:\?t there is no remedy already in place re: ihe

May. They sued McDonal dés on the grounds that th
were paying for cheese they did not want and did ribis wise to expect that legal experts from across the
receive. More specifically, they say that they ordereguntry will be weighing in on the individual
both Quarter Pounders and Double Quarter Poundelaments.

without cheese but that they were charged the fyll
price for the sandwiches. They believe they were
owed a discount because the burgers were ordefeh € corporate office at |
without cheese. They are now seeking etastion Official statement which says, in part, that they do

status and have sued for $5 million. Ainot believe the <cl aims
merit. The advertised Quarter Pounder burger comes

with cheese. We try to ac
The plaintiffs ¢l ai m t hreguestdvhy Bllowing thendte custamizertberr brgers,| |
Quarter Pounders and Quarter Pounders with Cheegeh as a Quarter Pounder with no cheese." They
separately, and that those with cheese cost $1.00 nfuaee also clarified that each restaurant sets the prices
than those without. When many restaurants chandssed on their individual market.

their menus (eac_h s owned by a franchisee, so MERYFill be interesting to see how the court rules. In the
can vary) the option to get a Quarter Pounder W|thq terim. how do you like your Quarter Poundeith
cheese was no longer on most menus. As a res rwitﬁout cheese?

customers were forced to pay for cheese even if the
Quarter Pounder was ordered without cheese.

cDonal dés has comment ed

The question of the menu
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repeatedly fail to perform legal services with

Hon. Joseph B. Campbell competence.” (Rules of Professional Conduct, Rule
. 1.1(a).) "Competence" applies to the "learning and
American Inns of Court skill" and "mental, emotional, and physical ability

by David P. Colella, President reasonably necessary for the performance” of the
legal service being provided. (RPC, Rule 1.1(b).) If
lacking the requisite skill, counsel has a duty to

eminder that our first Inn meeting of the 2018 acquire suﬁ_‘icient : learning —and ~ skill before

2019 year is October 10, 2018, 5:30 p.m. at thgerformance is required. (RPC, Rule 1.1(c).)
Castaway Restaurant. If you need a membership One could easily imagine this rule having severe
application, please-mail our Membership Chair, consequences, both for the client and the attorney, if
Eric Anderson, agricanderson@edalaw.com violated. The client may lose his or her case and the

In last month's article 1 mentioned our Inn's Sixthawyer could face disciplinary charges, malpractice

straight year of attaining Platinulavel status from exposure, etc.

the American Inns of Court recognizing effectivenesso in what way does the duty of competency relate to
in each core competency area: administratiothe maxims of jurisprudence? You may recall from
communications, program development, mentoringast month's article that the maxims of jurisprudence
and outreach. are essentially legal rules of thumb. There is one in
9articular | see having application here.

Well, 1 am thrilled to announce that our Inn recentl
received a national Outstanding Program Award fbAcquiescence in error takes away the right of
last year's program entitlékhe Mind Mutiny: Mental objecting to it." (Civil Code, §3516.)

lliness and the Law This is the second year in a row

our Inn has received this award. Such an award is AgC €S take and try- cases over their head all the

easy feat and kudos are wdbserved for last year's Ime. I've wied civil cases fagalnst probate
Program CeChairs Eric Anderson and Amar HattPractitioners that‘ probably haven't Iooked at the
Ewdence Code since law school. I've tried probate

and the program team including Steve Bell (tea : PR
leader), Kevin Bevins, Sherrie Davison, and Masod@Ses against civil litigators that appear to have

Khan. The strength of our Inn relies on thg/alted until trial to peruse the Probate Code.
exceptional dedication and effort our Inns membenhsiagine a young attorney, short on experience but
put into the monthly programs. eager to cut his teeth at trial, fails to object to hearsay

We have started quite a trend and one our Curr&wdence upon which an adverse ruling is based. It

Board is intent on continuing. Our current Prograﬁrpumm happen,_ but this scenario is not e_ntlrely
Co-Chairs- Linda Lindsey and Mark McGuire are unimaginable. This does not have a good ending for

ready to unveil the Jeoparihyased theme "Don't be int he attorneyeor the clien
Jeopardy of Failing the Ethics Test." As you shouldearsay must be objected to at trial, and having
know, dozens of ethics rules have been added and/onsented to admission of hearsay evidence at trial,
amended and take effect November 1, 2018n appellant may not object to it on appeal.
Selecting former United States Supreme CouBuchanan v. Ny¢€1954) 128 Cal.App.2d 582, 586
justices as namesakes for each team, the progr&ggg.)

will be focused on a unique legal duty with on

program dedicated to judicial ethics f Buchanan the appellants’ counsel chose to

withdraw his objection to a hearsay statement being
Team Justice Scalia leaders Hon. Chip Haight anehd at trial because of his belief that being overruled
Kevin Bevins will be spearheading our firsivas inevitable due to the trial court's prior ruling of
presentation of the year covering the duty cfllowing hearsay over a previous objection. While
competency. This program will certainly set the tortae Appellate Court reversed the decision because of
for the year and you'll want to be in attendance. the initial hearsay statement being admitted which

The duty of competency holds that an attorney ..Shgﬁmuld have been excluded on appropriate objection,

not intentionally, recklessly, with gross negligence, or (Continued on page)


mailto:ericanderson@edalaw.com

PAGE3

www.wsbcba.org

October 2018

the Appellate Court referred to this particular judici
maxim to caution counsel about failing to obje
when an objection is not only appropriate, b
essential to preserve rights on appeaBuchanan
supra, 128 Cal.App.2d at 587.)

In considering our legal duty of competency, it
incumbent upon counsel to be prepared and fu
ready - mentally, emotionally, and physically to
handle the cases we accept. We market ourselve
clients as being capable to take up their cause. In
context of our profession, we cannot simply "talk tl
talk,” but can be disciplined if we don't "walk th
walk." Clients also may have recourse fi
malpractice. These are serious issues to cons
when taking a new case.

Our October 10th Inns meeting should be entertain
and informative. Throughout the year, our Ir
programs will offer MCLE credit and highlight
changes to the professional duties of loyali
confidentiality, diligence, and candor. We are al
seeking to have a judicial ethibssed program
approved for judicial MCLE. It should be quite
year.

| hope you will consider joining the Joseph B.
Campbell American Inn of Court. Don't hesitate to
contact me aticolella@flsd.conif you have any
guestions or comments on the articles or interest in
the Inn.

A

Epilogue to Augustds r

This year, the Supreme Court denied review\of.
County of Fresno (2017 WL4546059, file
9/15/17). However, they also ordered the decigon
to be depublished. Given this d evelopment,

practitioners should be careful to not cite this (
directly. However, practitioners should also remgin
aware of the courtdos Ja
determining whether certain civil actions fre
preempted by decisions rendered by the WCAB.

From Daren Lipinsky

ase

Western San Bernardino County
Bar Association’s
20th Annual Bench Bar Gathering

Thank you to our sponsors

VENDOR SPONSORS
Atkinson-Baker Court Reporters
BOSCO
Starks Realty Group

ENTERTAINMENT SPONSOR
Mike Scafiddi

RAFFLE/SILENT AUCTION SPONSORS
Angelique Bonanno & Greg Flynn
Janet Frangie
Center Stage Theater
DoubleTree by Hilton in Ontario
Fullerton Lemann Schaefer & Dominick
David Goldstein
Daren Lipinsky
Donna Nazir
Lisa Purcell-Rorick
David H. Ricks
The Rancho Cucamonga Quakes
The San Bernardino Symphony
Mike Scafiddi
Will Wooten
Marthew L. Taylor
WSBCBA
Fernando D. Vargas
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October 2018 Calendar

October 4 - WSBCBA Installation Dinner
and Awards Ceremony

r g u a Pstgber 8 CGOIMbUS PaYs o ni n g

October 31- Halloween
November 4- Daylight Saving Time ends
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Deputy District Attorney, Mr. Anderson served as a
Commissioner on the Ontario City Planning
Commission from 2000 to 2004. From 2004 until
2008, Mr. Anderson was elected to serve as a
Councilman for the City of Ontario. In 2008, he
received the Jennifer Br
from our very own Western San Bernardino County
Bar Association. In 2012, he received an award from
the National Crime Survivors for going above and
beyond in his professional work on behalf of victims.

Since 2004, Mr. Anderson has worked as an Adjunct
Professor of Law teaching Trial Advocacy and
Criminal Procedure. Following his departure from the
District Attorneyos Of fi c
opened the Law Offices of Jason Anderson in Rancho
Cucamonga, California where he ran a successful
private practice. Mr. Anderson has been married to
his wife Starla for 23 years and they have two
children.

Those who have worked with Mr. Anderson over the
years witnessed firsthand the hard work and
dedication that he exhibits. Western San Bernardino
County Association Board Member and Deputy
District Attorney, Will Wooten states about Mr.
Ander son, il have had t he
prosecutor with Jason in both the Rancho Cucamonga
and Chino Offices, and | look forward to working
with him again as he leads our office as our elected

MEET DISTRICT ATTORNEY Dl Strich Atforney, = onse
ELECT ANDERSON _ o
‘Western San Bernardino County Bar Association
n June 5, 2018, after a hotly contested electi@dard Member and Criminal Defense Attorney David
for the Office of the District Attorney for themy. Gol dstein notes that t
County of San Bernardino, the voters selected thgf s s Jasonods professional
challenger Attorney Jason Anderson. As a result, gfiminal Defense Attorney. This loss, however, is
January 1, 2019, Jason Anderson will begin his tetginpered by the belief that this is what is in the best
as the Elected District Attorney for the County of Sgfterests of the people of the County of San

Bernardino. In that position, Mr. Anderson willtTurBer nar di no. o

an office with a total staff of approximately 500, ,
including 260 attorneys and 62 investigators. Mr. Anderson has vowed to make the Office of the

District Attorney the best law firm in the County of
Mr. Anderson has been a member of the Californgan Bernardino. He will make an excellent guardian
State Bar since 1997. He graduated from Regetour public safety. The Western San Bernardino
University School of Law in 1997. Mr. AndersorCounty Association welcomes District Attorney Elect
served as a Deputy District Attorney for the Countyason Anderson.
of San Bernardino from 1998 until 2014. In that _ _ _
capacity, he worked as a prosecutor handlingBY David Goldstein and Will Wooten, WSBCBA
variety of serious cases, particularly in the Crimdarectors
Against Children Unit. In addition to working as a
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Western San Bernardino County Bar Association
cordially invites you to its

2018 - 2019 Installation of Officers and Awards Ceremony

< — HONORING: . —~
Legal Assistant Jenniler Brooks Lifetume Achievement
ol the Year Lawver ol the Year Award
Karen Diggs Michele Daly, Esq. Elizabeth Courtney
Thursday Evening

October 4, 2018

5:00 p.m. - Social Gathering
6:00 - 8:30 p.m. - Dinner & Program

DoubleTree By Hilton
222 North Vineyard Avenue, Ontario, California

2018-2019 Officers: Directors-at - Large: Directors- at-Large:
Justin King Kareem Aref Diane Hartog

s Fernando Bernheim Daren Lipinsky
mﬁaglmWooten Angelique Bonanno Kevin Marshall
Michael Scafiddi Kyle Brodie Dean McVay
Vice President Janet Frangie David H. Ricks
?g::\;w Taylor David Goldstein Candice Garcia-Rodrigo
e s o v Randal Hannah Mitchell Roth
Imess. Pust President Join us as we extend our sincerest appreciation to outgoing

President Fernando D. Vargas




PAGE9

www.wsbcba.org

October 2018




