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Do You Speak Emoji? 

W hen the Egyptians, Mesopotamians, Chinese, and 

other ancient cultures were first developing written 

language, they used pictograms or drawings to represent 

objects and ideas. Today, it seems weôve come full circle, 

with emoji becoming so popular and so commonly used 

some experts argue emoji can be considered its own 

ñlanguage.ò  

For example, did you know that Oxford Dictionaries 

named the ñFace with Tears of Joyò emoji as the 2015 

Word of the Year? In 2017, a large-scale study of emoji 

usage identified ñFace with Tears of Joyò as the most 

popular emoji, with ñHeartò and ñHeart Eyesò coming in 

second and third. 

Emoji are easy to dismiss as silly or even ridiculous. But 

this collection of smiley faces, vehicles, flags, foods, and 

other cartoon symbols actually has an important role to 

play in modern communication, dominated as it is by 

digital messaging.  

When messages are sent by text, email, or tweet, you lose 

out on all the non-verbal cues you would receive when 

speaking face to face with someone. According to oft-cited 

1950s research by psychologist Albert Mehrabian, only 7 

percent of communication is verbal. Another 38 percent is 

vocal, with things like tone, inflection, and volume 

affecting the meaning of the words, while 55 percent is non

-verbal, dependent on body language and facial 

expressions. 

So, when you send a text, the message is missing 93 

percent of the communication we are capable of 

transmitting. Sarcastic responses can easily be accepted as 

genuine, excitement can come off flat, and reluctance can 

become invisible. Emojiðparticularly the ones featuring 

facesðare one way to overcome this difficulty and 

improve the accuracy of digital communication.  

The History of Emoji 

Emoji were invented by Shigetaka Kurita in the late 

1990s, when the Japanese telecom company that he 

worked for wanted to differentiate its pager service 

from the competition. Kurita developed the idea of 

creating simple cartoons that users could send to one 

another. He set to work with pencil and paper, creating 

drawings that would fit on a 12-by-12 grid of pixels. 

His inspiration was manga (Japanese comics) and 

kanji (Japanese characters borrowed from Chinese 

writing). Kurita ended up with a collection of 176 

symbols including smiley faces, music notes, and 

smiling poos. These symbols became incredibly 

popular in Japan, where they were known as emoji, a 

Japanese term meaning ñpicture word.ò 

When Apple introduced the first smartphone, they 

realized they needed to include emoji in order to crack 

the Japanese market. The first iPhones had a hidden 

keyboard intended just for Japanese users, but 

Americans quickly discovered how to access it.  

Now, emoji have become firmly entrenched in 

smartphone culture around the world. There are 

currently 1,182 standardized emoji available on Apple 

and Android devices. Standardized means they have 

been encoded by Unicode, which is the entity that 

(Continued on page 8) 
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I  n this article I return ï hopefully well ï to the main 

thrust of these articles, which as has been to examine 

the idea of second chances in the law by taking a second 

look at certain examples. The idea being to see what if 

anything new we can discover and use in our respective 

practices.  One such example I had in mind when 

drafting this theme for these articles was second chances 

in the Code of Civil Procedure and how it is used to 

benefit and frustration of us all.  To assist me on with 

this tope I could think of no one else to tap from the bull 

pen other than my first mentor from the Inns of Court, 

Kevin Bevins. 

Kevin has mentored me since I passed the bar and 

became a member of the Inn.  Through the Inns 

mentorship program Kevin had the unfortunate luck of 

being assigned to mentor me. This herculean task he 

performed ï with honor and dedication.  We would meet 

semi-regularly for a meal at a local establishment and 

discuss current legal issues, ethical dilemmas and the 

nature and practice of law. It was very much the way the 

Inn, founded nearly 500 years ago would have wanted 

such training of young lawyers to take place.  Often I 

would bring him a legal or ethical issues, we would chew 

on it and then he would say, ñMark I am not sure, letôs 

have another glass of ice tea and think on it some more.ò  

The rules of the Code of Civil Procedure are pervasive 

throughout our legal system.  No matter what area of law 

you practice in, you will likely find yourself referencing 

the Code of Civil Procedure at some point to get 

something done.  Even we probate lawyers must deal 

with it, as the Probate Codeôs default rules for 

procedures is the Code of Civil Procedure. (See Probate 

Code §1000.)  Just as the Evidence Code is the bible for 

a trial lawyer, the Code of Civil Procedure is the good 

book for everything before trial ï and indeed there are 

lots of potholes to avoid and second chances of which to 

take advantage.  

The first item from our time in dealing with the ins and 

outs of second chances in the Code of Civil Procedure 

was Section 473 (b) and the concept of the motion to set 

aside a default.  If you practice anytime in civil court you 

will be on both sides of this motion many 

times.  This is most common when one side is pro 

per and comes to the party late.  This code section 

allows for the court to set aside a default judgment 

when the application is brought within six months 

and the required responsive pleading is filed 

concurrently with the motion.  The reason must be 

based on ñémistake, inadvertence, surprise, or 

excusable neglectéò  This rule is liberally applied 

by the court based the strong policy rational that 

cases should be decided on the merits.  See Carrasco 

v. Craft (1985)164 Cal.App.3d 796, 803.  However, 

the court must also consider all the facts and 

circumstances and the prejudice to each party.  Only 

ñvery slightò evidence will be required in favor of the 

moving party to grant the motion.  See Shamblin v. 

Brattain (1988) 44 Cal.3d 474. To deny the motion 

based on inexcusable neglect, the evidence must be 

clear.  See Elston v. City of Turlock (1985) 38 Cal.3d 

227. 

There you have it: a true do over blessed by the Code 

of Civil Procedure and backed by sound public 

policy ï the fact of which does not stop your clientôs 

frustration, who was overjoyed when you informed 

them of the signed default judgement.  Nor does it 

help the client who walks in your door two years 

after the default was issued saying they found this 

code section and want to hire you to set aside the 

default.  Even second chances must have limits. The 

rule may be frustrating to the beneficiary of the 

default judgment and temporary victory for the 

movant who does not sit on their rights, but it does 

seem to fill a necessary gap in the law.  Cases should 

be decided on the merits, whenever possible, and this 

code gives the bench officer a tool to do just that. 

Indeed in the end the court can and will do what it 

wants. If you do not think so, may I remind you 

of Section 128 of the Code of Civil Procedure, 

wherein the court can makes orders to ñTo amend 

and control its process and orders so as to make them 

conform to law and justice.ò 

What Mr. Bevins and I spent a considerable amount 

of time discussing these and like motions and the 

positions we have taken on them over the years.  We 

agreed that it is poor form and likely ill advised to 

oppose a 473 (b) motion when timely brought.  The 

motion is going to be granted and you will only 

annoy the court in doing so.   This cuts to the core of 

(Continued on page 6) 
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W hile driving home from college Mark and 

Ramone are involved in a motor vehicle accident 

with Tom.  Mark was the driver and Ramone was a 

passenger in Markôs car.  One year later Mark filed an 

unlimited negligence lawsuit against Tom seeking 

damages for his alleged injuries.  Tom answered the 

Complaint and filed a Cross Complaint against Mark 

seeking damages for his alleged injuries, claiming Mark 

was negligent.  The lawsuit is pending in Judge 

Johnsonôs courtroom. 

Unbeknownst to Mark or Tom at the time, approximately 

eighteen months later, Ramone filed an unlimited 

negligence lawsuit against both Mark and Tom for 

alleged injuries he suffered in the same accident.  A 

similar Cross Complaint against Tom was filed by Mark.  

Ramone is represented by a different attorney and the 

action is pending in Judge Cookôs courtroom.  Are these 

two actions related? 

California Rules of Court,2 Rule 3.300 is the rule that 

applies to related cases.  A case may be related if the 

pending case ñ(1) involve[s] the same parties and are 

based on the same or similar claims; (2) arise from the 

same or substantially identical transactions, incidents, or 

events requiring the determination of the same or 

substantially identical questions of law or fact; (3) 

involve claims against title, to possession of, or damages 

to the same property; or (4) are likely for other reasons to 

require substantial duplication of judicial resources if 

heard by different judges.ò  

The purpose of Rule 3.300 is to conserve judicial 

resources, promote judicial efficiency and avoid 

inconsistent rulings in the two (or more) potentially 

related cases.  Parties also benefit by avoiding duplicate 

effort and expense in similar cases.  It is also a tool to 

prevent forum shopping (where a party dismisses a case 

and then refiles the same case in order to obtain 

assignment to another judge.) In the scenario above, 

unless related, there is a risk of inconsistent rulings ï for 

example, a jury may find Tom negligent in the Mark v. 

Tom action and not negligent on his cross complaint 

against Mark in the Ramone v. Mark and Tom action.  If 

left unrelated, two separate judges will be expending 

resources to hear the case as well. 

In this situation, any party in either of the two cases 

has the obligation, once he/she becomes aware of the 

other case, to file a Notice of Related Case3.  A party 

is relieved of filing a Notice of Related Case if 

another party has already done so4.  The Notice of 

Related Case should be filed in both cases and served 

upon all parties as soon as possible, but no later than 

fifteen days after the facts of the existence of the 

other case(s) become known5. 

Although in our scenario, the two cases are pending, 

the obligation to file a Notice of Related Case also 

extends to a case that was previously dismissed or 

disposed of by judgment6.  While a judge may be 

reluctant to relate and transfer a newly filed case with 

a previously disposed case, the rationale for doing so 

is that the judge will be familiar with the parties, 

issues and prior rulings made while that case was 

active. 

Once the Notice is filed with the court, a party has 

five days after service of the Notice to file a response 

supporting or opposing the relation of the two cases.  

The Response is optional but if filed, must be filed in 

all pending cases listed in the Notice and served on 

all the parties7. 

(Continued on page 7) 
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the issue of civility and professionalism in the practice of 

law.  When a default is taken and newly hired opposing 

counsel contacts you within the six month time frame ï 

asking you to set aside the default and allow a responsive 

pleading ï you should likely do it.  There is more 

prejudice to your client in the eyes of the court in not 

doing so.  The law cuts both ways.  Your client may need 

procedural or equitable relief later on in the case.  If you 

have not granted it, you may not receive it.  

Remember: He who seeks equity, must do equity.  It is 

imperative that attorneys inform our clients not only of 

the law, but of the practical consequences of actions or 

inactions as well.  

This leads me to the second item under the Code of Civil 

Procedure §473 ï which is the rules for amending 

pleadings after the fact in order to get the parties and 

issues correct ï subsections a(1) and b.  We have a notice 

pleading system, derived from the common law.  There 

are causes of action that require more specificity, but in 

general that higher degree factual allegation regarding 

individual acts of individual parties is not required. A 

party is put on notice by being named in a complaint and 

served.  After a pleading is filed, oftentimes those 

pleadings must be cleaned up regarding adding new 

parties, amending the names of parties served, or fixing 

inadvertent errors that must be resolved so that the court 

can make a ruling on the merits after trial.  Subsection b 

even allows for this motion to be brought in order to 

postpone a trial.  In the end, the court wants to get the 

allegations and necessary players before the court for 

trial if the matter is not going to settle.  If the motion by 

opposing party is indeed clerical and procedural in 

nature, meaning it falls squarely under the terms of this 

statute, it would be ill advised to oppose the motion and 

choose this as a hill on which to die. There are reasons 

for such an opposition, but consider them carefully.  If 

you are only going to be putting up a fuss to put up a 

fuss, donôt.  The court wants the pleadings and correct 

parties before the court for trial.  You may only be 

harming your clientôs interest in the long game.   

Mr. Bevins and I then discussed the process attorneys go 

through to learn when to speak up and whether to press 

an issue before the court or not. Discretion being the 

better part of law and all.  I learned early on from 

mentors, there is very little you can say in court to help 

your case, but there is a lot you can say to harm it.  

Growing up my grandfather often reminded me of 

Lincolnôs quip, ñBetter to remain silent and thought a 

fool, than to open your mouth and remove all doubtò.  

There are of course, times to press an issue before a 

(Continued from page 2) judge at a hearing.  If the bench officer is making a 

ruling based on a mistaken understanding of the case, 

or confusion about the facts or law, finding a gentle 

way to remind them of the facts of this case and 

issues before the court may be difficult but necessary.  

Judges have many cases.  It is possible they have 

mixed up the facts as to the case actually before them.  

Clearing up an issue at the time of a hearing, finding 

a tactful way to address an issue as it arises, may save 

you the time, effort, embarrassment and cost of 

having to bring a motion for reconsideration under 

Code of Civil Procedure §1008.  

The code certainly allows for these kinds of motions, 

an appeal before the appeal, but there are some strict 

limitations. First, you must have a basis in new or 

different facts, circumstances or law in which to bring 

the motion.  Second, you must bring the motion 

within 10 days from service of the order by the court.  

If the court requires a formal order be served, you 

may have from the date of actual service from which 

to count the 10 days.  However, many courts will 

consider the order served upon it being issued.  

Meaning, if you were present for the reading of the 

order by the court, that likely starts the clock for your 

10 days. It has always struck me as a strange 

argument of parties and counsel to be standing at a 

hearing arguing that they did not get notice of the 

same. There are times we may need to fight the good 

fight and use the weapon of strict compliance to the 

rules of procedure in order to gain an advantage for 

our client, but they do not change the substance of 

issues before the court and pressing them too hard 

may only serve to set you up for negative rulings 

further down the line. Fighting hard against the 

second changes on procedural grounds may harm 

your clientôs advantages in substance.   

April 2018 Calendar 
 

April 1 - Easter 

April 17 - Tax Day 

April 22 - Earth Day 

April 27 - Arbor Day  
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In the situation presented here, after the Notice is filed, the court with the earliest filed case is the court that 

decides whether or not the cases are related and should be assigned to his/her department8.  However, the court 

who decides if cases are related may be different depending on the type of case filed and its location.  The 

chart below outlines the different decision makers: 

While Rule 3.300(b) requires the Notice to be filed even where a case is pending in a federal court in 

California, this author has not found any practical way the cases can be assigned in one court and there is no 

case law on the interpretation of this provision. 

In Taylor Morrison of Cal., LLC v. First Specialty Ins. Corp. 2015 WL 8215345 (C. D. Cal) a federal court 

held, inter alia, that a defendant who removed a state case to federal court based on diversity jurisdiction did 

not waive its right to removal by failing to oppose a Notice of Related Case previously filed by the plaintiff in 

both state court cases.  In Carrasco v. HSBC Bank USA, N.A., 2012 WL 646251 (N.D. Cal) the Court noted 

that it could not have related a federal case with a state unlawful detainer case because the federal court lacked 

subject matter jurisdiction over the unlawful detainer case and Rule 3.300 provides no guidance for cases that 

are brought in federal and state court.  It further found Federal Rule of Civil Procedure §402 would apply 

instead.  

The judge who determines whether or not the cases are related has several available options: 

1. transfer the later filed case to his/her courtroom and keep the cases unconsolidated but following the 

same hearing schedule10; 

2. transfer the later filed case to his/her courtroom and, after notice to all parties, consolidate the 

cases11; 

3. find that the cases are related, but determine that no transfer occur because the earlier filed case has 

been dismissed or dispositioned to judgment, or 

4. find that the cases are not related. 

(Continued from page 3) 
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makes it possible for different operating systems like 

Apple and Android to ñreadò each otherôs symbols.  

What Do They Mean??? 

Many emoji are common symbols that anyone can 

understand. The ever-popular ñFace with Tears of Joyò is 

a good example, as are the simple smiley face, frowny 

face, thumbs up, or reversed hand with middle finger. 

However, other emoji can be more cryptic. Sometimes 

the issue is culture. For example, the ñPile of Pooò emoji 

has baffled many Americans, even as it has become 

increasingly popular here. This emoji makes perfect 

sense in Japanese. The Japanese word for poo is a sort of 

pun on the word for luck, and a pile of poo was a good 

luck symbol in Japan long before emoji came to be. In 

America, missing this bit of context, weôve had to invent 

our own meaning for this particular emoji, as is evident 

(Continued from page 1) by the fact that some operating systems depict the 

pile of poo with eyes and a smile (lucky) and some 

show it with flies and stink lines (gross). 

The very fluidity of emoji meanings is what attracts 

many users. Experts have described emoji as a 

ñcryptographic language that changes depending on 

who we are talking to and when.ò For example, your 

granny might text you the ñNail-Paintingò emoji, 

using it quite literally to illustrate a proposed trip to 

the nail salon. However, your teenage daughter is 

more likely to use this emoji in a hipper context to 

mean ñIôm not botheredò or ñHaters gonna hate.ò 

And of course, any emoji can develop personal 

meaning for people in the same way that an inside 

joke does. 

So donôt be afraid to dive in. Since thereôs no right or 

wrong way to do it, soon youôll be speaking flawless 

emoji. 
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In addition, a judge can decide to set an OSC Re Related 

Case hearing and allow the parties to appear and discuss 

relation prior to an Order being made.  This procedure is 

recommended when the procedural posture of one of the 

cases may favor keeping the cases separate or the court is 

concerned that other factors might weigh in favor of non-

relation that may not be evident from a review of the 

files.  After a determination is made, the judge must file a 

notice of the order in all pending cases and serve a copy 

on all parties or direct a party to do so12. 

If a party disagrees with a decision that the cases are not 

related, that party may either file a Motion to have the 

cases deemed related with the Presiding Judge, or 

circulate a stipulation to consolidate or file a motion to 

consolidate13. 

Applying Rule 3.300 to the Mark v. Tom case and the 

Ramone v. Mark and Tom cases, it would be appropriate 

for Judge Johnson to find the two cases related, transfer 

the Ramone v. Mark and Tom case to her department and 

consolidate the two cases. 

The requirement for filing and serving Notice of Related 

Cases is often overlooked by litigators or the process not 

(Continued from page 7) understood by them and some judicial officers.  It is 

recommended that a party follow up on the Notices to 

the court with the decision making power so that the 

determination can be made whether or not the cases 

are related.  Filing and serving a Notice of Related 

Case should be done at the earliest possible time in 

the litigation process so that the goals of Rule 3.300 

can be achieved. 

ðððððððððððððð 
1© by Honorable Janet M. Frangie, San Bernardino Superior 

Court 
2Hereafter referred to as ñCRCò 
3CRC Rule 3.300(b). See Judicial Council form CM-015. (Use 

of this form is optional; however, a pleading must contain all the 

information required by CRC Rule 3.300(d).) 
4CRC Rule 3.300(k)  
5CRC Rule 3.300(d)(e)  
6CRC Rule 3.300(a)   
7CRC Rule 3.300(g) 
8CRC Rule 3.300(h)(1)(B) 
9This procedure does not apply to complex cases [CRC Rule 

3.300(h)(3)]  
10Relating a case does not necessarily require consolidation nor 

does it automatically mean one trial.  This judge retains 

discretion to determine how all related cases should proceed. 
11See Cal. Civ. Proc. Code §1048; McClure v. Donavan (1949) 

33 Cal.2d 717, 722 cited in 4 Witkin, Cal. Proc. 5th Plead § 344 

(2008) (Supp. 2017). 
12CRC Rule 3.300(i)  

WSBCBA Bar Bulletin 

Classified Advertising 
 

SEEKING - The San Bernardino office of Lewis Brisbois Bisgaard & Smith LLP is 

seeking experienced GL and Med Mal/Elder Abuse attorneys. Candidates should submit 

their resume and salary requirements to: sbrecruiter@lewisbrisbois.com. 

 

CUCAMONGA OFFICE SPACE - Seeking compatible attorney to share furnished 1000 

sq ft space.  Current Attorney reducing practice to less than full time (909) 980-0955. 

 

WSBCBA/Lawyer Referral Service needs Landlord/Tenant, Civil Rights, Immigration, 

Legal Malpractice, and SSI/SSDI attorneys to join our Lawyer Referral Service panels.  

If you are interested, please contact Lisa Purcell-Rorick at (909) 483-0548. 

 

MEMBERS:  Did you know you can place a classified ad (up to 25 words) for free in the 

Western San Bernardino County Bar Associationôs Bar Bulletin?  For more information 

please call Lisa Purcell-Rorick at (909) 483-0548. 
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