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REMARKS FROM THE
PRESIDENT’S DESK By: Justin King

Franchisor Liability For Torts
Committed By Franchisee
Actual Agency Of A Franchisor For Franchisee’s
Torts
“In determining whether a true agency relationship
exists between a franchisor and franchisee, the courts
focus on the right to control.” (Kaplan v. Coldwell
Banker Residential Affiliates, Inc. (1997) 59
Cal.App.4th 741, 745). “The general rule is where a
franchise agreement gives the franchisor the right to
complete or substantial control over the franchisee, an
agency relationship exists.” (Cislaw v. Southland
Corp. (1992) 4 Cal.App.4th 1284, 1288).
“A
franchisor enters this arena, and becomes potentially
liable for actions of the franchisee’s employees, only
if it has retained or assumed a general right of control
over factors such as hiring, direction, supervision,
discipline, discharge and relevant day-to-day aspects
of the workplace behavior of the franchisee’s
employees.” (Patterson v. Domino’s Pizza, LLC
(2014) 60 Cal.4th 474, 497, 498; Also see Wickham v.
Southland Corp. (1985) 168 Cal.App.3d 49, 59 “[I]t
is the right to control the means and manner in which
the result is achieved that is significant in determining
whether a principal-agency relationship exists.”. “In
the field of franchise agreements, the question of
whether the franchisee is an independent contractor or
an agent is ordinarily one of fact ... .” (Cislaw, supra,
at 1288; Also see Wickham, supra at 55 [“It is an
elementary rule that the existence of agency is a
factual question within the province of the trier of
fact ... .”].)
The above being said, agency may be either actual or
ostensible. (Civ. Code, § 2298; Also see Vallely
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Investments v. BancAmerica Commercial Corp.
(2001) 88 Cal.App.4th 816, 826.) Ostensible agency
“may be implied from the facts of a particular case,
and if a principal by his acts has led others to believe
that he has conferred authority upon an agent, he
cannot be heard to assert, as against third parties who
have relied thereon in good faith, that he did not
intend to confer such power ... .” (Tomerlin v.
Canadian Indemnity Co. (1964) 61 Cal.2d 638, 644.)
Ostensible Agency Of A Franchisor For Frachisee’s
Torts
“An agency is ostensible when the principal
intentionally, or by want or ordinary care, causes a
third person to believe another to be his agent who is
not really employed by him.” (Civ. Code § 2300.)
“The person dealing with the agent must do so with
belief in the agent’s authority and this belief must be
a reasonable one; such belief must be generated by
some act or neglect of the principal sought to be
charged; and the third person in relying on the agent’s
apparent authority must not be guilty of
negligence.” (Associated Creditors’ Agency v. Davis
(1975) 13 Cal.3d 374, 399).
“The doctrine
establishing the principals of liability for the acts of
an ostensible agent rests on the doctrine of estoppel.
The essential elements are representations by the
principal, justifiable reliance thereon by a third party,
(Continued on page 3)

Welcome WSBCBA
New Members
Alyssa Mortenson, Esq.
Jennifer Young, Esq.
Steve Cole, Affiliate
Sharon Moore-Duncan, Affliate

PAGE 2

November 2018

www.wsbcba.org

Hon. Joseph B. Campbell
American Inns of Court
by David P. Colella, President

O

ur 2018-2019 Inns of Court program year got
off to a great start - I wasn't there. Finishing up
an MSC in Murrieta that included putting settle terms
on the record just before 5pm, I called upon our Inns
past president, Mark McGuire, to get the meeting
going on time. As a Board member for the past
several years, I can attest to the "team" concept our
Inn embodies and the willingness of our members to
help out at a moment's notice. This year is no
exception.
One of the most common qualities I hear from
observers is the great collegiality amongst our
members, attorneys and judges alike. Our meetings
are intended to be an engaging, educational and fun
experience. You would struggle to find anyone who
didn't think our first meeting was all of these things.
The programs this year are based on a Jeopardy
theme focused on the new and/or amended Rules of
Professional Conduct. Our members are placed into
six teams, each named for a past Supreme Court
Justice and each focused on a different duty of
professional conduct. Our expectation is that regular
meetings will provide MCLE credit including
specialty units for ethics, competency, and bias
throughout the year.
October's program focused on the duty of competency
and was organized by the Justice Scalia team led by
the Honorable Raymond L. Haight, III and Kevin
Bevins. Following an introduction about the team's
namesake, the games began. With Bevins playing the
role of Trebek and his panel members ruling on
responses, the program was lively and debated at
times. Tom Dominick wasted no time invoking the
"preemptory challenge" feature, contesting the
completeness of the other teams' responses on the
very first question. His challenge was overruled and
his team lost points. Well…you can't win them all.
When it came time for "Final Jeopardy," the
strategists came to the forefront and wagered
accordingly. As one might imagine, judges and
attorneys tend to have a fierce competitive spirit.

Our team standings after one meeting stand at:
Team:

Points:

Team Scalia

0 (hosted first meeting)

Team Marshall

3600

Team Goldberg

3400

Team Douglas

2600

Team O'Connor

1900

Team Souter

1600

At the conclusion of our meeting, our Board
presented Mark McGuire with a plaque in gratitude
for his service as our previous president and a tie
emblazoned with the crest of our National Inn. It
took a lot of work, dedication, and guidance to see
our Inn through to another year of platinum status and
obtaining another National program award. We didn't
let Mark fade off into the sunset as we re-enlisted him
as a Program Co-Chair for this year.
Check us out. If you need a membership application,
please e-mail our Membership Chair, Eric Anderson,
at ericanderson@edalaw.com.
Our November meeting is "Bring an Associate" night
and all existing members are encouraged to bring a
potential new member.
Our next meeting is
November 14th, 5:30 p.m. at the Castaway
Restaurant. Dinner and MCLE are included.
The November program will focus on the legal duty
of loyalty and coordinated by Team Justice Souter led
by the Honorable John M. Pacheco and David D.
Werner. Not to understate the duty, the State Bar
reiterates that "loyalty and independent judgment are
essential elements in the lawyer's relationship to a
client." (CRC, Rule 1.7, Comment [1].)
California requires an attorney to obtain the
"informed written consent" of a client before taking
on representation in several circumstances.
Probably the most common scenario is when the
representation: 1) is directly adverse to another client;
or 2) poses significant risk that the attorney's
representation will be materially limited due to the
attorney's responsibilities or relationships with others.
(CRC, Rule 1.7(a), (b).) Another instance requiring
informed written consent is when the attorney - or
another attorney in that firm - has a legal, business,
(Continued on page 3)
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financial, professional or personal relationship with a
party or witness in the same matter as well if the
attorney knows or should know that another party's
attorney is related to or has an intimate relationship
with the attorney. (CRC, Rule 1.7(c).)
This utmost duty of loyalty to the client and the
requirement to obtain the client's informed written
consent if that duty is imperiled remind me of the
maxim of jurisprudence that "one must not change his
purpose to the injury of another" found in Civil Code
§3512.
This maxim has arisen in the context of "waiver"
which requires an intentional relinquishment of a
known right.
(See Wolf v. Price (1966) 244
Cal.App.2d 165.) In the context of the duty of
loyalty, we can see the justification for requiring
informed written consent before undertaking
representation. Absent this consent, a lawyer may not
act as an advocate in one matter against a person the
lawyer represents in some other matter, even when
the matters are wholly unrelated. (Flatt v. Superior
Court (1994) 9 Cal.4th 275.)

November 2018

pigeon-holed as being a plaintiff-side injury attorney
or insurance defense counsel.
As a practitioner in general civil litigation, I represent
clients on both sides of the table - plaintiffs and
defendants. This often involves representing two or
more clients which leads to the "joint representation
letter" aka conflict waiver. In my letters explaining
the potential conflict to clients, I make a concerted
effort to lay out the facts/allegations of the case and
why representing two or more clients can present
unique legal issues, e.g. confidentiality.
Once
retained, I cannot put the loyalty to one client over
another. This is a duty we have to mindful of.
I am very much looking forward to our upcoming
Inns meeting and examining the updated duties of
loyalty. November 14th, 5:30 p.m. at the Castaways.
I hope to see you there.

Such limitations can place strategic limitations on
client / case selection. One can imagine attorneys get
(Continued from page 1)

and change of position or injury resulting from such
reliance.” (Hartong v. Partake Inc. (1968) 266
Cal.App.2d 942, 960).
In Kaplan v. Coldwell Banker Residential Affiliates,
Inc. (1997) 59 Cal.App.4th 741, the customer of a
Coldwell Banker franchisee sued both the franchisee
and the franchisor regarding a real estate transaction
that went wrong. In that case, the plaintiff’s theory
against Coldwell Banker, the franchisor, was that the
franchisee with whom the plaintiff dealt was the
ostensible agent of the franchisor. While the Court
found that the franchisor did not exercise substantial
control over the day-to-day operations of the
franchisee’s business, it nonetheless held that the
franchisor could be held liable to the plaintiff on an
ostensible agency theory. (Kaplan, supra at 747748). The Court held that while Coldwell Banker
made no specific representations to the plaintiff
personally, “[i]t did, however, make representations
to the public in general, upon which [plaintiff]
relied.” (Kaplan, supra at 747). The Court held that
“[t]he venerable name, Coldwell Banker, the

advertising campaign, the logo, and the use of the
word ‘member’ [on the franchisee’s materials] were
and
are
des i gned
to
bri
ng customers into Coldwell Banker
franchises.” (Ibid.).
The Court held that an
“ordinary person” might think that the franchisee was
the ostensible agent of the franchisor, and therefore a
triable issue of fact on vicarious liability existed
precluding summary judgment. (Kaplan, supra, at

November 2018 Calendar
November 4 - Daylight Saving Time ends
November 6 - Election Day
November 11 - Veterans Day (actual)
November 12—Veterans Day (holiday)
November 22 - Thanksgiving
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“Recovery of Costs, Fees, and
Reimbursements in a Real
Property Partition”
by Matthew Taylor

T

his article discusses the recoverable costs, fees,
and reimbursements available in a real property
partition lawsuit in California. This article follows-up
on a prior article by the same author containing an
introduction to the real estate partition process and
discussing the mechanics of how a Partition Referee
is appointed and sells real property. (See, Journal of
the Western San Bernardino County Bar Association,
January 2018.)
INTRODUCTION TO PARTITION OF REAL
PROPERTY
In California, joint owners to real property may file a
lawsuit seeking to have their joint interest in the
property partitioned. Code of Civil Procedure section
872.210.
Partition actions follow an unusual
procedure in that the court conducts an initial trial to
determine whether the plaintiff has a right to partition
the real property. Code of Civil Procedure section
872.210. If the court determines that there is a right
to partition the property, the court enters an
interlocutory judgment for partition. Code of Civil
Procedure section 872.720.
This interlocutory
judgment for partition determines the interests of the
parties in the property, orders the partition of the
property, and determines the method of partition. In
this interlocutory judgment for partition, the court is
authorized to either divide the property between the
joint owners or order its sale. Code of Civil
Procedure section 872.810, et seq. Only after the
partition is completed and all costs adjudicated is a
later final judgment entered by the court.
Once the court has determined that real property is to
be partitioned, the court is authorized to appoint a
Partition Referee for the purpose of handling the
actual partition of the property. Code of Civil
Procedure section 873.010.
After the Partition
Referee has sold the property, the law allows claims
for costs, fees, and expense reimbursements by the
parties against the sale funds being held by the
Partition Referee.
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SUMMARY OF RECOVERABLE LEGAL FEES
AND COSTS
California has a well-established body of statutory
and decisional law dealing with apportionment of
costs and legal fees in a partition action. The basic
rules are set forth in Code of Civil Procedure sections
874.010 through 874.140. The default rule is that
allowable costs and fees are to be apportioned by the
court among the owners “in proportion to their
interests or make such other apportionment as may be
equitable.”
Code of Civil Procedure. section
874.040. For example, if the owners each own a fifty
percent interest in the property, then each owner
would be apportioned fifty percent of the recoverable
costs, unless the court finds that equitable
considerations require a different division.
Allowable categories of costs are set forth in Code of
Civil Procedure section 874.010 and include:
a. Reasonable attorney’s fees incurred or paid by a
party for the common benefit
b. The fees and expenses of the referee.
c. Compensation for surveyors or other persons
employed by the referee
d. The reasonable costs of a title report
e. “Other disbursements or expenses determined by
the court to have been incurred or paid for the
common benefit.”
Costs apportioned by a court may be ordered paid in
whole or in part prior to judgment, or they may be
included and specified in the judgment. Code of Civil
Procedure section 874.110. Unpaid costs shall be a
“lien on the share of the party specified” and shall
have priority over any other lien on the share except
those imposed by the statutes dealing with partition.
Code of Civil Procedure section 874.120.
Proceeds of the sale generated by the partition shall
be applied in the following order:
a. Payment of the expenses of sale
b. Payment of the other costs of partition
c. Payment of liens on the property in their order of
priority except for those liens that are to remain on
the property
d. Distribution of the residue among the parties in
proportion to their share as ordered by the Court
See, Code of Civil Procedure. section 873.820.
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The most commonly-litigated issue is claims for
attorney’s fees for the prevailing party. Code of Civil
Procedure section 874.010(a) creates an allowable
category of recoverable costs for “reasonable
attorney’s fees incurred or paid by a party for the
common benefit”. The plain language of the statute
allows recovery for both paid and unpaid fees. Case
law is clear that attorney’s fees incurred by the party
successfully seeking partition are treated as being
incurred for the “common benefit”. See, Lin v. Jeng,
203 Cal.App.4th 1008 (2012). Accordingly, the
successful party seeking partition can make a claim
for reimbursement of attorney’s fees from the
proceeds generated by the sale. That party would still
be required to pay his or her own proportionate share
of attorney’s fees corresponding to the owner’s
interest in the property. There is, however, a split of
appellate court authority dealing with whether the
court has the authority to order the division of fees by
some method other than a proportion of the parties’
interest in the property.
Historically, the law allowed division of prevailing
party attorney fees only in proportion to the interests
in the property. See, for example, Capuccio v. Ciare,
215 Cal. 218 (1932). This was based on the thencurrent language of the statute found in Code of Civil
Procedure section 796. In 1976 the statutory scheme
was amended to create the current-day Code of Civil
Procedure sections 874.010 and 874.040. Current
section 874.040 allows the court to apportion costs
either “in proportion to their interests” or “such other
apportionment as may be equitable.” The split in
appellate court authority deals with whether the court
has authority to apportion attorney fees in a manner
other than in proportion to the ownership interest.
Finney v. Gomez, 111 Cal.App.4th, 3 C.R.3d 604
(2003) held that a trial court can only deviate from
proportional apportionment “where the interest of the
parties in all items, lots, or parcels of property are not
identical.”
The later case of Lin v. Jeng, 203
Cal.App.4th 1008 (2012), analyzed this issue and
came to the contrary conclusion. The Lin court held
that
“[t]here is no ambiguity in the language of
section 874.040. It simply states that the trial
court must apportion the costs incurred in a
partition action based on either the parties’
interest in the property, or equitable
considerations. The statute’s broad language
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does not limit the trial court’s equitable
discretion, and we decline to follow Finney by
doing so.” [emphasis present in original.]
Thus, current case law does not create a simple set of
rules for the court to follow relating to apportionment
of costs. In that context, though, it is worth reviewing
the facts that caused the court in Lin v. Jeng to
apportion the partition-related fees against the
interests of one party rather than in proportion to the
ownership interests. In that case, one sibling utilized
her knowledge of real estate to file a false grant deed
awarding her 85% of a real property, thus depriving
her siblings of their ownership share of the property.
Also, when the partition action was filed, it did not
include as parties all owners of the property, resulting
in the siblings being required to file a complaint in
intervention to protect their interests in the property.
Thus, in the Lin case, the actions cited by the court
involved both (1) active misdeeds intended to deprive
another of property rights and (2) improper litigation
actions that increased the cost to other parties.
Almost every partition action involves a dispute
between owners about whether the property should be
sold or not. The refusal of one co-owner about
whether to sell the property is the trigger for filing a
partition action; it should not be the justification for
apportioning 100% of the attorney’s fees on the
owner who does not want to sell. If that were the
case, then the statute would simply apportion fees to
the prevailing party in all cases.
In order to
successfully seek apportionment of attorney’s fees in
a manner other than the proportionate interests of the
owners, the successful party will need to show facts
that allow the court to exercise equitable discretion to
impose costs outside the proportion of ownership
interest in the property.
RECOVERABLE COSTS AND EXPENSES FOR
PROPERTY-RELATED EXPENDITURES
Often in a partition action, the parties seek to recover
for property-related expenditures that were paid
during ownership of the property or to account for
one owner’s exclusive use of the property. These are
treated as claims against the sale proceeds generated
by the sale of the property.
Code of Civil Procedure section 872.140 allows the
court to “order allowance, accounting, contribution,
(Continued on page 10)
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or other compensatory adjustment among the parties
in accordance with the principles of equity”. The
Law Revision Commission Comments to this section
specify that its intent is to allow courts to make
adjustments among the owners for “such items as
common improvements, unaccounted rents and
profits, and other matters for which contribution may
be required.”
As summarized by the Court in Wallace v. Daley, 220
Cal.App.3d 1028, 1036 (1990):
“Every partition action includes a final
accounting according to the principles of
equity for both charges and credits upon each
co-tenant’s interest.
Credits include
expenditures in excess of the co-tenant’s
fractional share for necessary repairs,
improvements that enhance the value of the
property, taxes, payments of principal and
interest on mortgages, and other liens,
insurance for the common benefit, and
protection and preservation of title.”
In partition actions that involve one owner in
possession of the property and another owner not in
possession of the property, claims are often made
relating to the value of occupancy of the property.
This can be a difficult area to resolve because the
facts are not always clear, and there are often
competing claims of abandonment or ouster relating
to property occupancy.
The general rule in cases between co-owners is that
co-owners cannot make a claim for the implied rental
value of exclusive possession by one co-owner unless
the co-owner out of possession can show an actual
ouster. Estate of Hughes v. Patton, 5 Cal.4th 1607
(1992). Miller and Star, California Real Estate 3d
“Holding Title” section 12:19 and 12:4. “An ouster,
in the law of tenancy in common, is the wrongful
dispossession or exclusion by one tenant of his
cotenant or cotenants from the common property of
which they are entitled to possession.” Zaslow v.
Kroenert, 29 Cal.2d 541, 548 (1946). This requires a
factual inquiry, and, as one court has noted, “[t]he
practical borderline between privileged occupancy of
the whole by a single cotenant and unprivileged
greedy grabbing which subjects the greedy one to
liability to his cotenants is not crystal clear.” Estate of
Hughes, supra, 5 Cal.4th 1607 at 1612, quoting the
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treatise Powell, The Law of Real Property section 603
(1982).
However, even if the co-tenant cannot show actual
ouster, in a partition action, the reasonable rental
value enjoyed by the tenant in possession can be used
to offset claims by the tenant in possession for the
cost of expenses paid for the common benefit on the
property (such as improvements, repairs, and the
like). Hunter v. Schultz, 240 Cal.app.24 (1966).
Notably, although the court may allow this type of
offset, the court is not required in all cases to apply
such an offset. Milian v. DeLeon, 181 Cal.App.3d
(1986). Decisions in these cases are always fact
intensive.
Courts can, and often do, request the Partition Referee
to sort through these claims and make a
recommendation to the Court about these issues.
Statutory authority for this type of recommendation is
found in Code of Civil Procedure section 872.630,
which allows the Court to empower the Partition
Referee to conduct fact finding investigations
involving the “attendance of witnesses, the
production of books, documents, or things, and the
filing of verified claims” and to later make a report to
the Court.
About the Author:
Matthew L. Taylor is an attorney based in Rancho
Cucamonga, California. In addition to being an
attorney, he has also acts as a Superior Court
Receiver and Partition Referee in California.
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The University of La Verne College of Law seeks qualified candidates for employment.
The University of La Verne is a comprehensive private, not-for-profit founded in 1891 and located in La Verne, California, about 35
miles east of Los Angeles. The College of Law is committed to teaching and scholarly excellence, values a multicultural learning
environment, fosters a collegial learning community for students and faculty, and actively strives to incorporate cultural diversity and
multiculturalism into its mission. The core values that we live by are Ethical Reasoning, Diversity and Inclusivity, Lifelong Learning
and Community and Civic Engagement. The University of La Verne is proudly designated as a Hispanic Serving Institution and has
earned the 2017 Institutional Leadership Award from the California Legislature Assembly for outstanding achievements in meeting
the needs of our diverse community.
We welcome students, faculty, and staff of diverse ethnicities, cultures, religions, sexual orientations, ages, and abilities. If you are
interested in pursuing a career in legal education as a member of our faculty, adjunct faculty, or as a valued member of our
administrative staff, please inquire for open positions through our Employment Opportunities site at: https://laverne.edu/hr/ or by
contacting jobs@laverne.edu.”
Kevin S. Marshall
JD, MPA, PHD
Interim Dean and Professor of Law
University of La Verne College of Law
320 East D. Street
Ontario, California 91764
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WSBCBA Bar Bulletin Classified Advertising
RANCHO CUCAMONGA LAW FIRM: Looking for a paralegal with 3+ years of
litigation and pre-litigation experience, preferably in personal injury work. Strong
writing skills, capable of working independently and able to work with clients and
dealing with medical records, demands, discovery, pleadings, etc. This is a full time
position available. Please email resumes to conniem@ricksassociates.com.
OFFICE SPACE: 2800 Square foot legal office space in Ontario, off of Haven Avenue
and the 10 freeway. Two offices and two secretarial bays for sublease. Will sublease
separately. The office includes reception area, kitchen, library, conference room, copy
room and secure, 24 hour building access.
LEGAL TRANSCRIPTIONIST: Need help getting your documents prepared and
filed? 34 years of State and Federal experience in the IE. Call or text 951-436-6530.
LAW OFFICE SPACE FOR RENT: 10788 Civic Center Drive, R.C. Please call Jim
Banks at 909-560-3609 to see the space. Note: The 10 lawyers in this building have
combined legal experience of more than 300 years.
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