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Are “New” Laws “Good” Laws? 

Each year at this time I like to review some of the 

“new” California laws that were passed during the 

past year.  Hundreds of new state laws took effect on 

January 1, 2020, and I ask myself, “Are all these new 

laws really necessary or do they create more of a 

burden on our citizens?”   

The new California state laws address a wide range of 

issues such as banning schools from suspending 

disruptive students, banning hairstyle discrimination 

in the workplace or at school, monthly limits on gun 

purchases, allowing felons to serve on juries, rent 

control, and the ever-so-important need for re-

defining “beer”.  Thanks to Assembly Bill 205 we 

have now taken the huge leap to extend the definition 

of beer to include alcoholic beverages fermented with 

fruit, honey, herbs and other food materials.  (See 

Business and Professions Code §23006 for the full 

definition of “beer.”) 

Good news (and bad news) for California’s minimum 

wage earners:  The good news is that minimum wage 

in California went up by one dollar to $12 an hour for 

workers at companies with 25 or fewer employees 

and to $13 an hour for workers at larger companies.  

The bad news is that these same minimum wage 

earners are going to pay more for food, gas, rent, and 

just about every other purchase they make, since 

business owners will be forced to raise their prices in 

order to offset the higher wages they are required to 

pay to their employees.  And, business owners can 

simply choose to reduce the number of people they 

employ and/or reduce the number of hours their 

employees work in order for the business to survive.  
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Additionally, landlords will raise rents because their 

tenants are “earning more money.”  This problem 

really hurts tenants because the very same law that 

was intended to help wage earners by raising the 

minimum wage is the same law that is going to hurt 

them when they are forced to pay higher prices for 

goods, services, and housing.  In order to try to 

counter this problem, California has enacted AB 1482 

(“The Tenant Protection Act of 2019”) which deals 

with rent control.  The new law limits rent increases 

to 5 percent each year plus the applicable Consumer 

Price Index (CPI) or 10 percent, whichever is lower.   

To some, this is a good law because it caps rent 

increases at a maximum of up to 10 percent per year 

which could provide stability for good tenants who 

pay their rent on time and wish to live in the same 

rental unit long term. However, this could also give 

landlords additional incentives to raise their tenants’ 

rents each year to the maximum amount allowed.  

Further, this new law does not affect a landlord’s 

right to raise the rental rate much higher once a tenant 

vacates the unit. 

In the criminal justice arena, we continue to see the 

trend started by ex-Governor Jerry Brown, and 

continued by current Governor Gavin Newsome, to 

have criminals serve significantly less jail or prison 
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Welcome WSBCBA New Members 



The WSBCBA wants your opinion about our MCLE events. Tell us what you think! 

1. What time of the day would you prefer MCLEs be scheduled?
 Lunch hour
 Evening

2. What day of the week would you prefer MCLEs be scheduled? (Choose all that apply)
 Monday
 Tuesday
 Wednesday

 Thursday
 Friday
 Saturday

 Sunday

3. Where would you like MCLEs to be held?
 Restaurant
 WSBCBA conference rooms

4. What topics would you prefer be covered?

5. What topics do you NOT want covered?

6. What is your ideal price range with a boxed lunch included?

 $40-$50

7. What type of speakers would you like to hear? (Choose all that apply)
 Judges
 Attorneys

 Vendors
 ADR Providers

 Other:

8. Are there any specific speakers you would like to hear?

9. Have you attended any other MCLEs that you would like the WSBCBA to hold?

10. Which do you prefer to attend?
 1 hour MCLE during the week
 4 hour MCLE blitz on a weekend

11. What areas of law would you prefer be covered? (Choose all that apply)
 Criminal
 Family Law
 Civil

 Probate
 Employment
 Real Estate

 Personal Injury
 Medical Malpractice
 Worker’s Comp

Please return this survey to the WSBCBA
P.O. Box 624, Rancho Cucamonga, CA 91729 | mail@wsbcba.org | Fax: (909) 483-0553

MCLE Survey

 Other:

 Other:

 $30-$40 $20-$30

12. Comments:
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           Hon. Joseph B. Campbell 

           American Inns of Court 

           By: Joseph B. Widman, President  

Can’t We All Get Along? Generational 

Differences in the Legal Workplace 

 

You don’t need me to tell you that divisions are 

swirling about every which way these days. (But I’m 

telling you anyway, because that’s how my 

introduction is meant to read.) Some divisions are 

quite obvious; other less so. One type of division 

which is getting harder and harder to overlook is 

generational. It’s everywhere, if you look for it.  

 

It’s there in the new Martin Scorsese mob epic, The 

Irishman, starring Robert DeNiro, Joe Pesci, and Al 

Pacino, mob movie royalty all. All three are between 

the ages of 77 and 79. Although the movie did 

groundbreaking work with digital effects to “de-age” 

the actors for parts of the movie, I was struck by the 

missed opportunity for a middle-aged actor, in his 40s 

or 50s, to have a career-making turn in a movie 

destined for the mob movie hall of fame. Is all the 

white male acting talent these days in their late 70s? 

Maybe it had something to do with the fact that 

DeNiro is a producer of the film and Scorsese himself 

is 77. Criticism of the casting has been fierce, 

although not universal. (1) 

 

A second example comes from across the pond, 

where Prince Harry and his American wife, Meghan 

Markle, announced their intention to “step back as 

‘senior’ members of the Royal Family,” by becoming 

financially independent and living much of the time 

in North America, explaining that they hope to “carve 

out a progressive new role” within the British royal 

institution. (They’re talking Canada for now (how 

classy), but after their first arctic blast they should be 

headed south to Los Angeles without delay.) News 

reports indicate that they are fed up with the British 

tabloid media and the fusty and rote life of public 

appearances and cloistered living expected of them. 

Public opinion in Britain is split along generational 

lines — with the younger generations showing more 

acceptance and understanding of the decision, with 

older generations expressing more skepticism. (2)   

 

Finally, and this no one can miss: Most of the leading 

presidential contenders from both major political 

parties are in their 70s, with several in their late 70s. 

 

The Generational Divide in the Workplace 

 

During our January meeting of the Campbell Inn of 

Court, held on location at La Verne law school in 

Ontario, we had a wide-ranging and freewheeling 

discussion, led by programs chair Derek Raynes, 

about generational relations in the legal workplace. 

America’s workplaces have considerably more 

generational diversity than they used to. By 2024, 

about 25% of the workforce is projected to be over 

the age of 55 (up from 12% in 1994). In many 

workplaces, 55 doesn’t mean retirement (those in 

their 60s, 70s and 80s continue to work full- or part-

time). Most workplaces have at least two or three 

generations working side-by-side; larger 

organizations probably have as many as five.  

 

Although the precise contours of different 

generations are slippery, the main ones for our 

purposes are the Silent Generation (aka 

“Traditionalists”) (born 1924-45), Baby Boomers 

(born 1946-64), Gen-X’ers (born 1965-79), 

Millennials (born 1980 to 1994), and iGen’ers (1995-

2012). The membership present at the meeting was 

mostly Gen-X’ers, with a fair number of Boomers 

and Millennials. One major caveat at the outset: 

Membership in a particular generation is admittedly a 

rough, approximate, and not-necessarily-accurate 

reflection of any individual’s attitudes or background.  

 

Here’s a short primer on the different generations: 

The Traditionalists came of age during the Great 

Depression and World War Two; severe adversity 

turned to unprecedented prosperity during their 

lifetimes. Boomers — and this was news to me, but 

kind of made sense in retrospect — are known for 

their work ethic, responsible for the popularization of 

the word “workaholic.” They first gained cultural 

notoriety as the post-war “radical Boomers” of the 

1960s followed by the more corporate-minded 

Yuppies of the 1980s and 1990s who liked wide ties, 

Jazzercise, and McMansions. Generation X’ers came 

next, popping up as “latch key kids” with parents (the 

Boomers) who were more likely than previous 

generations to go through divorce and have two 
(Continued to page 9) 
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OPENING UP THE INSURANCE POLICY  

 By 

Kristin Hobbs and Ricardo Echeverria 

 

 SHERNOFF BIDART ECHEVERRIA, LLP 

The duty of good faith and fair dealing requires a 

third party liability insurer to settle a lawsuit against 

its insured when there is a clear and unequivocal offer 

to settle within policy limits and liability is 

reasonably clear and there is a likelihood of a 

recovery in excess of the policy limits.  In Comunale 

v. Traders & General Ins. Co., 50 Cal.2d 654, 328 

P.2d 198, the Supreme Court held that, “the implied 

obligation of good faith and fair dealing requires the 

insurer to settle in an appropriate case although the 

express terms of the policy do not impose such a 

duty.”  Id. at 659.  In deciding whether a claim 

against an insured should be settled, the insurer “must 

take into account the interest of the insured and give 

it at least as much consideration as it does to its own 

interest.”  Id.  When handling insurance bad faith 

cases arising from the breach of the duty to settle, the 

following are points to consider.   

 

1. IS THE INSURER DEFENDING? 

 

In applying the Comunale rule, the cases demonstrate 

that it makes no difference whether a carrier had 

assumed the defense of the insured or not.  Where an 

insurer wrongfully refuses an offer to settle within 

policy limits, the same rule applies.  The California 

Supreme Court has held insurers liable for an entire 

judgment, without regard to policy limits, in either 

context. See, Johansen v. California St. Auto. Assn. 

Inter-Ins. Bur., 15 Cal.3d 9, 123 Cal.Rptr. 288, 

(where the insurer was defending but refused to settle 

within policy limits), and Samson v. Transamerica 

Ins. Co., 30 Cal.3d 220, 170 Cal.Rptr. 343 (where the 

insurer refused to either defend or settle). In 

Johansen, the insurer argued that the Comunale rule 

requiring the payment of the full judgment, without 

regard for policy limits, only applied to insurers that 

both refused to settle and defend.  In rejecting that 

argument, the Supreme Court stated: “Defendant, 

however, seeks to avoid the Comunale rule by 

asserting that it only applies to an insurer who 

breaches its duty to defend in addition to failing to 

settle.  Although in Comunale the insurer not only 

refused to settle but also failed to defend, its liability 

for the excess judgment did not turn on this latter 

factor.  As this court unequivocally stated:  ‘The 

decisive factor fixing the extent of [the insurer’s] 

liability is not the refusal to defend; it is the refusal 

to accept an offer to settlement within the policy 

limits.” (Johansen, 15 Cal.3d at 17, emphasis added.) 

  

While the Comunale rule applies even if an insurer is 

defending, the denial of a defense does give an 

insured greater options to protect its own self-

interests to avoid personal liability as will be 

discussed in more detail below.   

 

2. IS THE INSURER REFUSING TO SETTLE  

BECAUSE OF A DISPUTE ABOUT 

COVERAGE?  
 

In some cases, an insurer’s decision not to settle is 

based on its belief that there is no coverage under the 

policy.  In other words, the carrier takes the position 

that the claim may be worth more than the policy 

limit, but that there is no coverage available under the 

policy.  In such cases, it is important to note that the 

Supreme Court in both Comunale and Johansen 

specifically addressed the issue of considering a 

carrier’s “good faith” decision to not settle based on 

non-coverage.  In both cases the court concluded such 

considerations were irrelevant.  As the court stated in 

Johansen: “Defendant asserts, however, the 

Comunale principle does not apply to an insurer 

whose refusal to settle stems from a bona fide belief 

that the policy does not provide its insured coverage.  

In Comunale, the insurer asserted a virtually identical 

claim…This court nevertheless held the insurer liable 

for the excess judgment against its insured, stating: 

‘an insurer who denies coverage does so at its own 

risk, and although its position may not have been 

wrongful it is liable for the full amount which will 

compensate the insured for all the detriment caused 

by the insurer’s breach of the express and implied 

obligations of the contract….accordingly, an 

insurer’s good faith though erroneous belief in 

noncoverage affords no defense to liability flowing 

from the insurer’s refusal to accept a reasonable 

settlement offer.” (Id. at 16-17, emphasis added.) 

 

Moreover, in footnote 4, the Supreme Court in 

Johansen made it clear that a “wrongful” decision on 

noncoverage in the above quote does not mean 

“culpable”, but rather, it simply means an 

“erroneous” decision: “FN4.  Defendant seeks to 
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avoid the import of this language by asserting that 

‘wrongful’ must be equated with ‘culpable’, a 

proposal for which there is absolutely no support in 

Comunale.  Indeed, the language immediately 

preceding this portion of Comunale expressly states 

that the insurer denies coverage at its own risk.  

Viewed in context, it becomes apparent that a 

‘wrongful’ denial of coverage as used in Comunale 

means merely an erroneous denial of coverage 

required by the policy.”  (Id., at 16-17, emphasis 

added.) 

 

In addition, when a carrier is faced with the decision 

of whether or not to settle, it is not permitted to even 

consider coverage issues in making that decision.  

This is the standard that is clearly set forth in 

Johansen: “Moreover, in deciding whether or not to 

compromise the claim, the insurer must conduct itself 

as though it alone were liable for the entire amount of 

the judgment. [cite]. Thus, the only permissible 

consideration in evaluating the reasonableness of the 

settlement offer becomes whether, in light of the 

victim’s injuries and the probable liability of the 

insured, and ultimate judgment is likely to exceed the 

amount of the settlement offer.  Such factors as the 

limits imposed by the policy, a desire to reduce the 

amount of future settlements, or a belief that the 

policy does not provide coverage, should not affect a 

decision as to whether the settlement offer in 

question is a reasonable one.” (Id. at 16.) 

 

In many cases, an insurer who has refused to settle 

based on a belief there is no coverage will later argue 

that it relied on the advice of its coverage lawyers in 

refusing to settle, commonly known as the “advice of 

counsel” defense.  But this provides no defense to 

payment of the entire excess judgment since a carrier 

is not permitted to even consider coverage issues 

when deciding whether or not to compromise a claim 

in the first instance.  Accordingly, the reasonableness 

of its coverage position is therefore irrelevant; it 

remains liable for the entirety of the underlying 

judgment so long as there is coverage.  

 

3. 

IS THE INSURER REFUSING TO SETTLE  

BECAUSE OF A DISPUTE ABOUT 

VALUATION? 

 

(Continued from page 4) In other cases, an insurer may decide not to settle 

based on a belief that the underlying claim is not 

worth the full policy limit, even though there is no 

dispute that whatever damages are ultimately awarded 

are covered under the policy.  The duty of good faith 

and fair dealing requires an insurer to accept a 

“reasonable settlement demand” which is defined as 

follows: “A settlement demand for an amount within 

policy limits is reasonable if the insurer knew or 

should have known at the time the demand was 

rejected that the potential judgment was likely to 

exceed the amount of the demand based on the 

underlying plaintiff’s injuries or loss and the 

insured’s probable liability. However, the demand 

may be unreasonable for reasons other than the 

amount demanded.” (CACI 2334) 

 

In light of this instruction, you will need to prove that 

the judgment in the underlying action was likely to 

exceed the amount of the demand.  To some extent, 

this will require you to re-try the underlying action in 

the bad faith case to prove that it was worth more 

than the policy limit.  Notably, the actual judgment 

provides presumptive proof of the value of the claim.  

Consider the following taken from Crisci v. Security 

Ins. Co. of New Haven (1967) 66 Cal.2d 425: “The 

size of the judgment recovered in the personal injury 

action, although not conclusive, furnishes an 

inference that the value of the claim is the 

equivalent of the amount of the judgment and that 

acceptance of an offer within those limits was the 

most reasonable method of dealing with the 

claim.”  (Id. at 430.) 

 

While the judgment itself provides a presumption of 

the value of the claim, because it is only an inference 

rather than a conclusion, you should be prepared to 

prove that the underlying action was worth more than 

the amount offered.  

 

In many cases, insurers will attempt to raise the 

“genuine dispute” defense to argue that even though 

its settlement position turned out to be wrong, it acted 

reasonably as a matter of law because it relied on the 

advice of its lawyers and consultants in its valuation 

of the case. Chateau Chamberay Homeowners 

Association v. Assoc. International Ins. Co., (2001) 

90 Cal.App.4th 335.  But the focus must be on the 

reasonableness of the settlement offer that was 

ultimately rejected, not the reasonableness of the 

(Continued to page 16 ) 
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time for committing crimes.   A recent new law has 

wiped aside the enhancement for one-year prison 

priors in California.  Previously, under Penal Code 

§667.5(b), if a defendant was convicted of a felony in 

his current case, then he could also be given an 

additional one year for each prior separate prison 

term served if that defendant did not remain free from 

prison for five consecutive years.    We now see cases 

where Defendants might have been looking at a 

sentence of 10 years or more in prison before this 

new law took effect, and they now have a maximum 

exposure of say three years in prison in many cases. 

    

Another new law aimed at keeping defendants out of 

jail is SB 394, which allows defendants the chance to 

qualify for a diversion program instead of jail or 

prison time if they are a custodial parent of a minor 

and commit a non-strike felony or misdemeanor 

offense.  This law obviously doesn’t apply to the poor 

single guy with no children who commits the exact 

same crime as a custodial parent.  Hence, the single 

guy gets jail time and the parent gets a diversion 

program. 

 

These are just a few examples of “new” laws that are 

in effect but don’t necessarily make things better for 

all citizens.  Some of these laws seem unfair to many 

people depending on what side of the law they are on.  

I look forward to seeing what new laws are passed 

during the coming year.  

(Continued from page 1) 

The WSBCBA is now offering an affordable mediation program for 

civil matters in San Bernardino County. The fees are as low as $75 per 

side and up to $150 per side depending on the case type and size. 

 

If you are interested in being a mediator or using the program please 

call (909) 483-0548 or email mail@wsbcba.org for more information. 

Western San Bernardino County Bar Association 

Mediation Program 

 

February 2020  

Calendar 
 

February 14 - Valentine’s Day 
 February 17 - President’s Day 
February 26 - Ash Wednesday 
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recently laid off?), it signals that the questioner thinks 

that your job is the most important thing about you, 

thus subtly discounting all others aspects of your 

humanity. (That question is also a pretty reliable 

indicator that the questioner wants you to ask what 

the questioner does for a living. For fun, see what 

happens if you don’t.) It may also be an indication 

that the questioner is trying to quickly decide whether 

you are a person who is working talking to, given the 

status suggested by the nature of your employment. 

My experience has been that Boomers tend to value 

one’s work identity and status as more central to self-

image than Gen X’ers or Millennials. 

 

Ultimately, everyone, of all generations, just wants to 

be seen as a person worthy of consideration, 

kindness, and compassion, to be accepted non-

judgmentally on their own terms. To the extent you 

feel a generational difference getting in the way, the 

best approach is to focus on what you have in 

common with each other and, in a variation on the 

Golden Rule, to treat others as they (not necessarily 

you) wish to be treated.  

Our February meeting is the Joint Inns of Court 

Dinner, on Wednesday, February 19, 2020, hosted by 

the Southwest Inn of Court, in Temecula. The 

keynote speaker will be James B. Judd, speaking on 

the “Art of Storytelling.” We will back at Arrowhead 

Country Club in San Bernardino for our following 

three meetings, on March 11, April 15 (third 

Wednesday of the month), and May 13. If you have 

any questions regarding membership, please contact 

Jesse Male, Membership Chair, at JMale@sb-

court.org. If you wish to join our Inn mid-season, that 

can be arranged. 

 

I hope to meet you at one of our upcoming meetings. 

 

(1) Abebe, Nitsuh, “Why the Most Ridiculous Part of 

the ‘The Irishman’ Actually Works,” New York 

Times Magazine, December 31, 2019. Also, hold 

your reader mail: for the record, I love most 

everything that Scorcese, DeNiro, Pesci, and Pacino 

have ever put out, especially My Cousin Vinny, 

hands-down the greatest legal movie ever made. 

 

(2) Lander, Mark, “‘Megxit’ Is the New Brexit in a 

Britain Split by Age and Politics,” The New York 

Times, January 15, 2020. 

incomes. They are considered the first generation to 

seek a more favorable work-life balance. Finally, the 

Millennials (aka “Generation Y”) never knew life 

without technology and digital media in the home and 

have come of age in the era of global terrorism, 

school shootings, and the Internet.  

 

How Do the Generations Get Along in the Legal 

Workplace? 

 

Attitudes and approach to work tend to vary among 

the generations. Lots of perceived differences were 

identified by Inn members during our meeting. The 

difference that resonated most with me concerned 

general outlook and attitudes toward one’s 

profession. I have seen a spectrum, from old to 

young, with Boomers on one end and Millennials on 

the other, with Gen X’ers lodged, where else?, in the 

middle. The Millennials and, to a lesser extent, the 

Gen X’ers are more interested in finding satisfaction, 

not just a paycheck, at work. They are more willing 

to change jobs, even at lower pay, even repeatedly, to 

find a role that they find meaningful and compatible 

with their other significant life commitments.  

 

Boomers, by contrast, more readily accept a more 

traditional employer/employee power dynamic, in 

which the employee accepts the employer’s 

judgments and decisions without much transparency 

or explanation. In their worldview, leaving your job 

was a tumultuous and potentially catastrophic turn in 

your career; the idea was to scale the heights to top of 

your organization, enjoy the view for a while, and 

then retire (these days, they seek to come back as 

consultants). The traditional big law firm model 

reflects the Boomer approach — associate attorneys 

are expected to work long and grueling hours on 

behalf of corporate clients without complaint nor 

meaningful feedback, and to promptly head for the 

exits if that’s what the firm wants. This “sink or 

swim” mentality is not in vogue with Millennials, 

who seek transparency and support from the 

employer rather than war stories about how much 

tougher things were in the old days.  

 

Another significant generational difference concerns 

the centrality of work to personal identity. A 

traditional conversation-starter to this day is, “What 

do you do for a living?” Aside from the potential 

conversational landmines (what if the person was 

(Continued from page 3) 
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WSBCBA Bar Bulletin Classified Advertising 
 
RANCHO CUCAMONGA LAW FIRM: Looking for a paralegal with 3+ years of litigation and pre-

litigation experience, preferably in personal injury work. Strong writing skills, capable of working 

independently and able to work with clients and dealing with medical records, demands, discovery, 

pleadings, etc. This is a full time position available. Please email resumes to 

conniem@ricksassociates.com. 

 

OFFICE FOR RENT: Fully furnished near courthouse on Haven Avenue in Rancho Cucamonga.  Call 

Tom at (909) 938-9549. 

 

LAW OFFICE SPACE FOR RENT: Our tenants are on mo-to-mo rental agreements. Most have stayed 

15+ years. Call Jim Banks at 909-560-3609 or stop by 10788 Civic Center Dr. 

 

SEEKING COURT MEDIATORS:  Inland Fair Housing & Mediation Board, a non-profit, is seeking a 

full time mediator for our Victorville office serving Barstow Superior Court with Unlawful Detainer and 

Small Claims. Duties include phone conciliation of landlord/tenant conflicts. Volunteer mediator positions 

also available for Fontana and Joshua Tree Superior Courts. Please contact Andrea 

at amartin@ifhmb.com.   

 

The WSBCBA offers free classified advertising to our members! (Up to 25 words.) Contact Lindsay at 

(909) 483-0548 or lindsay@wsbcba.org if you would like to place an ad.  



   PAGE 16                                                                              www.wsbcba.org                                                                February 2020 

 

dealing at that point and is liable for the entire 

judgment, irrespective of the policy limit. 

 

4. 

SHOULD YOU ENTER INTO AN 

ASSIGNMENT OF RIGHTS  

AND COVENANT NOT TO EXECUTE 

AGREEMENT? 
 

When an insurer refuses to defend and/or settle, the 

insured is free to protect itself by entering into an 

assignment agreement with a covenant not to execute. 

In Samson v. Transamerica (1981) 30 Cal.3d 220, 

178 Cal.Rptr. 343, one of the insured’s carriers, State 

Farm, agreed to defend the insured, while the other, 

Transamerica, denied a defense.  Consequently, the 

insured and State Farm collectively entered into an 

agreement with the Samsons, the underlying 

plaintiffs, before the action went to trial. The 

agreement provided that, in exchange for State Farm's 

payment of its $100,000 policy limit and the insured's 

assignment of any rights against Transamerica, the 

Samson's would sign a covenant not to execute any 

judgment ultimately obtained against the insured.  

Moreover, the insured agreed to cooperate with the 

plaintiffs in the action against him.  This agreement 

was reached without the knowledge of Transamerica. 

  

At trial, the insured did not contest liability or 

damages, presented no defenses, and did not cross-

examine witnesses.  Although Transamerica had been 

informed of the pendency of the action, it was not 

informed of the trial date.  The trial court ultimately 

awarded the Samsons $725,000.  Thereafter, the 

Samsons, as judgment creditors, sued Transamerica.  

 

The Samson court pointed out that Transamerica had 

been given notice of the pendency of the underlying 

action, but it refused to defend.  Under those 

circumstances, the Samson court noted “…the insured 

is relieved of his obligation to inform the insurance 

company of the services of summons or the date of 

trial of the action.” 

 

Transamerica also argued that the judgment was the 

product of "fraud and collusion" and that therefore it 

was not liable for the judgment.  Specifically, 

Transamerica pointed to the fact that the agreement 

was reached before the commencement of trial, and 

that no defense was presented at trial and the insured 

insurers’ conduct leading up to that rejection.  One 

helpful case in this regard is Betts v. Allstate (1984) 

154 Cal.App.3d 688.  Betts followed the Johansen 

and Comunale authorities and reinforced that the 

relevant inquiry is the reasonableness of the 

settlement offer, not the reasonableness of the 

insurers’ conduct when dealing with exposure for an 

excess judgment.  In Betts, the court stated: “[In 

Comunale] the Supreme Court held an insurer in 

determining whether to settle a claim must give at 

least as much consideration to the welfare of the 

insured as it gives its own interest….An insurer may 

be held liable for a judgment against its insured in 

excess of its policy limits where it has breached the 

implied covenant of good faith and fair dealing by 

unreasonably refusing to accept a settlement offer 

within limits….Allstate’s argument that liability for 

an excess judgment is not imposed unless there is a 

‘bad faith’ breach of the contract is unsound. 

Liability is imposed ‘for failure to meet the duty to 

accept reasonable settlements, a duty included within 

the implied covenant of good faith and fair dealing.’ 

…Recovery may be based on an unwarranted 

rejection of a reasonable settlement offer and …the 

absence of evidence, circumstantial or direct, 

showing actual dishonesty, fraud, or concealment is 

not fatal to the cause of action.’” (Id. at 706, 

emphasis added.) 

 

The Betts court went on to state the standard for 

evaluating the reasonableness of a settlement offer: 

“Thus, the permissible considerations in evaluating 

the reasonableness of the settlement offer are whether 

in light of the victim’s injury and the probable 

liability of the insured the ultimate judgment is likely 

to exceed the amount of the settlement offer” (Id., at 

706-707.) “A key factual question put to the jury was:  

Were the repeated offers made by the Trotter firm 

reasonable in light of all of the circumstances of this 

case?  If reasonable, their rejection by Allstate 

became unreasonable, therefore imposing on Allstate 

responsibility for the excess judgment.” (Id., at 707, 

emphasis added.) 

 

Betts reinforced the Johansen rule, which focuses on 

the reasonableness of the settlement offer, rather than 

the reasonableness of the insurer’s conduct.  Once a 

carrier rejects a reasonable settlement offer, it has 

breached the implied covenant of good faith and fair 

(Continued from page 5) 
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did not cross-examine any witnesses. In response, the 

Samson Court stated: “[A]n insured breaches no 

duty to the insurance company when he assigns his 

rights against the company to the injured plaintiff in 

return for a covenant not to execute.  'Where the 

insurer had repudiated its obligation to defend, a 

defendant in the absence of fraud or collusion may, 

without forfeiture of his right to indemnity, settle with 

the plaintiff upon the best terms possible, taking a 

covenant not to execute.  When the insurer 'exposes 

its policy holder to the sharp thrust of personal 

liability' by breaching its obligations, the insured 

'need not indulge in financial masochism.”  (Id., at 

241, citing Critz v. Farmers Ins. Group (1964) 230 

Cal.App.2d 788, 801, 41 Cal.Rptr. 41, emphasis 

added.) 

 

Based on this standard, the Samson Court held that 

there was nothing fraudulent or collusive about the 

insured's assignment of his cause of action to the 

Samsons: “[the insured] acted in his own self-

interests after Transamerica's denial of coverage, as 

he had every right to do.  Any resulting damage to 

Transamerica was caused not by [the insured's] 

supposed misconduct, but by Transamerica's own 

intransigence.”  (Id., at 241.) 

 

In Sanchez v. Truck Insurance Exchange, (1994) 21 

Cal.App.4th 1778, 26 Cal.Rptr.2d 812, the court also 

faced a situation where the insurer refused to defend 

its insured, who, in turn, stipulated to a judgment 

against him, and in favor of the third party plaintiff.  

When the third party claimant sued the insurer 

directly to recover the judgment, the insurer argued 

that the judgment was not the result of an “actual 

trial” as required by the policy, and therefore was not 

binding.  The Sanchez court rejected the argument, 

concluding that: "where the insurer refuses to defend, 

to indemnify, or to participate in any way in the 

underlying lawsuit, the insured may settle the lawsuit 

to his or her best advantage. . .." (Id. at 1787.) 

 

As Samson and Sanchez demonstrate, when an insurer 

refuses to settle and thereby exposes its insured to 

personal liability, the ramifications can return to 

haunt the insurer.   Under the circumstances in those 

cases, the defendant insureds were free to assign their 

rights in exchange for a covenant not to execute the 

judgment.  Moreover, it made no difference that the 

(Continued from page 16) insured produced no defense at trial (Samson), or 

entered into an adverse stipulated judgment 

(Sanchez).  While these cases allow for both an 

uncontested adjudication by a trier of fact or a 

stipulated judgment, the manner in which the final 

judgment is obtained will affect the ability of the 

insurer to later attack the judgment as discussed 

below. 

 

5.  

SHOULD YOU PROCEED WITH A 

STIPULATED JUDGMENT  

OR AN INDEPENDENT JUDICIAL HEARING? 

 

When the insured and the third-party claimant agree 

to terminate the underlying litigation with an 

agreement that purports to fix the amount of damages 

suffered by the third-party claimant, such as a 

stipulated judgment, a question will arise about 

whether the settlement properly represents the amount 

of damages sustained, or whether it is collusive.  

Pruyn v. Agricultural Ins. Co. (1995) 36 Cal.App.4th 

500, 518. The concern arises in this situation because 

it is in the insured’s interest to agree to damages in 

any amount as long as the agreement provides that the 

insured will not be personally responsible for 

payment. (Id.)  

 

The situation is different, however, when the 

agreement between the insured and the third-party 

claimant does not purport to fix the amount of the 

third-party’s damages, and where that determination 

is left entirely in the hands of an independent trier of 

fact, such as the trial court, based on the evidence 

presented to it.  “These circumstances necessarily 

involve significant independent adjudicatory action 

by the court, thus mitigating the risk of a fraudulent 

or collusive settlement between an insured and the 

claimant.” Pruyn, 36 Cal.App.4th at 517, emphasis 

added. The Pruyn court explained that when the third-

party’s action against the insured culminates in a 

court judgment, it will be binding on the insurer and 

may be directly enforced by the third-party claimant 

under Insurance Code section 11580. Id.  The court 

explained the basis for this rule: “An insurer who has 

wrongfully abandoned its insured should not be heard 

to complain or allowed to relitigate the trial court’s 

judgment merely because the default or uncontested 

proceedings followed, and were related to, an 

agreement between the insured and the claimant.  
(Continued to page 18) 
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The Samson court also rejected the insurer’s 

argument that it was not bound by the underlying 

judgment because the insured failed to present a 

defense at trial, noting that the insured had no 

obligation to put on a defense. Samson, 30 Cal.2d at 

242. In Amato v. Mercury Cas. Co. (1997) 53 

Cal.App.4th 825, 838, the court held that a judgment 

entered after the insured’s default was also binding on 

the insurer. Applying the logic of Pruyn, the Amato 

court explained that a default judgment can only be 

entered after the trial court considers the evidence and 

awards such damages as are just given that evidence. 

Id.  Given this “significant adjudicatory action by the 

court,” the Amato court held that, “final judgments 

entered under these circumstances are binding on 

the insurer which has wrongfully abandoned its 

insured.” Id., citing Pruyn, 36 Cal.App.4th at 517.  

 

The court in Xebec Development Partners Ltd. v. 

National Union Fire Ins. Co. (1993) 12 Cal.App.4th 

501, made the same point, observing that the prove-

up proceeding that is necessary to obtain a default 

judgment provides the requisite independent 

adjudication necessary to bind an insurer. Id., 12 

Cal.App.4th at 541, 544. Similarly, in National Union 

Fire Ins. Co. v. Lynette C. (1994) 27 Cal.App.4th 

1434, 1449, the court observed that a judgment 

entered by a court after an uncontested trial was an 

“independent adjudication of the facts based on an 

evidentiary showing” because “[the parties] did not 

resolve the issues of liability and damages in the 

[underlying] action.  A court did.” Id.   

 

As these decisions demonstrate, whether the 

underlying judgment is binding on the insurers will 

depend on whether a judge made the adjudication of 

liability and damages.  Where the decision is made by 

a judge, the adjudication is binding on a breaching 

insurer.  Pruyn, 36 Cal.App.4th at 527; Amato, 53 

Cal.App.4th at 838. Accordingly, while a stipulated 

judgment is permissible when an insurer has refused 

to both defend and settle, the better practice to 

proceed to judgment with an independent judicial 

adjudication. 

 

 

 

 

 

Whatever the terms of the settlement, the entry of 

judgment was based on an independent review and 

adjudication of the evidence by the trial court.”  (Id. 

at 517, emphasis added.) 

 

The issue in Pruyn was whether the stipulated 

judgment between the insured and the third-party 

claimant would be binding on the insurer. The 

claimant argued that it should be binding because the 

stipulated judgment was found to constitute a “good-

faith” settlement under California Code of Civil 

Procedure section 877.6. The Pruyn court found that 

the rule that a final judgment entered against an 

insured is binding on the insurer does not apply when 

there was a stipulated judgment that had only been 

subject to approval under section 877.6.   

  

The court held that a stipulated judgment approved as 

a good-faith settlement would not be treated as the 

equivalent of a judgment entered after a default 

hearing or an uncontested trial, and therefore the 

insurer would be given an opportunity that is 

generally not available when there is a judgment 

entered after an adjudicatory proceeding – the 

opportunity to attack the amount of the settlement as 

the product of fraud and collusion. Pruyn, 36 

Cal.App.4th at 526. Pruyn therefore makes it clear 

that the insurer does not have a right to collaterally 

attack the judgment in the underlying action based on 

a claim of fraud and collusion, but is instead bound 

by the underlying judgment, where it is entered after 

an independent judicial review and adjudication.  The 

court explained: “A nonparty insurer must be given a 

fair opportunity to litigate the question of whether the 

settlement was unreasonable or was the product of 

fraud or collusion between a settling insured and the 

claimant.  To hold otherwise would in effect treat a 

determination of good faith under section 877.6 as the 

procedural equivalent of a judgment entered after a 

default hearing or uncontested trial.  This we cannot 

do.  As we have already stated, those latter 

proceedings provide an opportunity for independent 

judicial review and adjudication of evidence relating 

to the fact and amount of the insured’s liability.  The 

risk of fraud or collusion is sufficiently reduced by 

such judicial adjudicative participation that the 

breaching insurer is properly bound by the resulting 

judgment. (Pruyn, 36 Cal.App.4th at 526-527, 

emphasis added.) 

(Continued from page 17) 

(Continued to page 19) 
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6. 

DID THE INSURER MOVE TO INTERVENE  

OR SET ASIDE THE JUDGMENT? 

 

The case law is clear that once an insurer refuses to 

defend in an underlying action, and refuses to 

intervene by filing a motion to vacate the judgment in 

the underlying action, it cannot later collaterally 

attack the evidence of damages which were 

introduced and proven in the underlying action. The 

controlling case is Clemmer v. Hartford Ins. Co. 

(1978) 22 Cal.3d 865, 885-886, a decision by the 

California Supreme Court.  In Clemmer, the Court 

held that an insurer has standing to seek to set aside a 

judgment entered against its insured that it may be 

held responsible to pay.  Clemmer further held that 

when an insurer declines to exercise this option, it is 

later precluded from re-litigating the issue of 

damages. Id. at 888.   

 

The Clemmer Court noted that since the insurer had 

ample notice of the adverse judgment, it had six 

months to file a motion in the underlying action to set 

aside the judgment, and that its failure to do so 

precluded it from raising its defense in a collateral 

attack on the judgment. The Clemmer court explained 

that the insurer had standing to seek to move to set 

aside the judgment, but failed to do so. Id. at 886. The 

Court explained: [W]e hold that Hartford had ample 

opportunity to seek an adjudication of the damages. It 

knew or should have known that judgment against its 

insured would form the basis for a later claim against 

it under Insurance Code section 11580. Instead of 

protecting itself by means of a section 473 motion it 

chose to remain silent, resting on its claim of 

noncoverage. Having failed to pursue remedies thus 

available to it, it cannot now claim prejudice or lack 

of opportunity to litigate damages. (Id. at 886, 

emphasis added.) 

 

Based on the foregoing, in order to preclude a later 

attempt to collaterally attack the judgment, the 

recommended course is to have an independent 

adjudication of the underlying action and then give 

notice of the judgment to the insurer.  

 

 

 

 

(Continued from page 18) 7. 

ARE YOU IMPROPERLY “SPLITTING” A 

CAUSE OF ACTION? 

 

In California, an insured can assign to a third party 

claimant all assignable claims and causes of action 

against an insurer, except claims for emotional 

distress and punitive damages, which are not 

assignable as a matter of law and are retained by the 

insured. Murphy v. Allstate Ins. Co. (1976) 17 Cal.3d 

937, 942. When entering into an assignment 

agreement, it is important that both the third party 

claimant (the assignee) and the insured (the assignor) 

have an understanding about whether the non-

assigned claims for emotional distress and/or punitive 

damages will be pursued.  This is to avoid an 

improper “splitting” of the bad faith cause of action. 

 

If an insured intends to pursue non-assigned claims 

for emotional distress and punitive damages, they 

must be brought in a joinder action along with the 

third party claimant’s prosecution of the assigned 

claims.  If the assigned and non-assigned claims are 

pursued in separate actions, it would constitute an 

improper “splitting” of a cause of action and neither 

action could proceed. Purcell v. Colonial Insurance 

Company (1971) 20 Cal.App.3d 807 and Cain v. State 

Farm Mutual Automobile Insurance Company (1975) 

47 Cal.App.3d 783.  Because of the rule established 

in Purcell and Cain, the assignment agreement should 

specifically address whether and how the non-

assigned claims will be pursued. The assignment 

agreement should expressly state that the non-

assigned claims will not be pursued, or if pursued, 

will be done in a joinder action to avoid an improper 

“splitting” of a cause of action. 

 

The foregoing checklist will help you whenever 

handling a bad faith action that arises from an 

insurer’s breach of the duty to settle.  
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