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The concept of unjust enrichment

REMARKS FROM THE
PRESIDENT’S DESK By: Fernando D. Vargas

A Cheeseburger Lawsuit Against
McDonald’s Tests the Bounds of
Unjust Enrichment

A

lawsuit brought against McDonald’s in May has
been causing quite a stir in the legal realms.
What once seemed like nothing more than a nuisance,
has begun to be taken more seriously as McDonald’s
officially responded to the pending lawsuit.
Supposedly, the case is covered by unjust enrichment
but is this is a stretch? McDonald’s says yes but the
courts have not yet decided.
The basics of the lawsuit
The lawsuit was brought by two Florida customers in
May. They sued McDonald’s on the grounds that they
were paying for cheese they did not want and did not
receive. More specifically, they say that they ordered
both Quarter Pounders and Double Quarter Pounders
without cheese but that they were charged the full
price for the sandwiches. They believe they were
owed a discount because the burgers were ordered
without cheese. They are now seeking class-action
status and have sued for $5 million.
The question of the menu
The plaintiffs claim that McDonald’s formerly listed
Quarter Pounders and Quarter Pounders with Cheese
separately, and that those with cheese cost $1.00 more
than those without. When many restaurants changed
their menus (each is owned by a franchisee, so menus
can vary) the option to get a Quarter Pounder without
cheese was no longer on most menus. As a result,
customers were forced to pay for cheese even if the
Quarter Pounder was ordered without cheese.

In the lawsuit, the claimants allege that each time a
person orders a Quarter Pounder and asks to have it
served without cheese, McDonald’s is making
between 30 to 90 cents by not giving them cheese.
The lawsuit alleges unjust enrichment. Of course, this
requires the plaintiff to prove the following five
elements:
1. That McDonald’s received an enrichment. In this
case, it seems that the 30 to 90 cents the plaintiffs
allege McDonald’s earned by not adding cheese is
the alleged enrichment.
2. That there was an impoverishment. It is expected
that the plaintiffs will allege that they were
impoverished by the extra cost of the cheese.
3. That there is a connection between the enrichment
and the impoverishment.
4. That there was no justification for the enrichment
and impoverishment.
5. That there is no remedy already in place re: the
law.
It is wise to expect that legal experts from across the
country will be weighing in on the individual
elements.
McDonald’s has commented on the case
The corporate office at McDonald’s has released an
official statement which says, in part, that they do
“not believe the claims in this lawsuit have legal
merit. The advertised Quarter Pounder burger comes
with cheese. We try to accommodate our customers’
requests by allowing them to customize their orders,
such as a Quarter Pounder with no cheese." They
have also clarified that each restaurant sets the prices
based on their individual market.
It will be interesting to see how the court rules. In the
interim, how do you like your Quarter Pounder- with
our without cheese?
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Hon. Joseph B. Campbell
American Inns of Court
by David P. Colella, President

R

eminder that our first Inn meeting of the 20182019 year is October 10, 2018, 5:30 p.m. at the
Castaway Restaurant. If you need a membership
application, please e-mail our Membership Chair,
Eric Anderson, at ericanderson@edalaw.com.
In last month's article I mentioned our Inn's sixth
straight year of attaining Platinum-level status from
the American Inns of Court recognizing effectiveness
in each core competency area: administration,
communications, program development, mentoring,
and outreach.
Well, I am thrilled to announce that our Inn recently
received a national Outstanding Program Award for
last year's program entitled The Mind Mutiny: Mental
Illness and the Law. This is the second year in a row
our Inn has received this award. Such an award is no
easy feat and kudos are well-deserved for last year's
Program Co-Chairs Eric Anderson and Amar Hatti
and the program team including Steve Bell (team
leader), Kevin Bevins, Sherrie Davison, and Masood
Khan. The strength of our Inn relies on the
exceptional dedication and effort our Inns members
put into the monthly programs.
We have started quite a trend and one our current
Board is intent on continuing. Our current Program
Co-Chairs - Linda Lindsey and Mark McGuire - are
ready to unveil the Jeopardy-based theme "Don't be in
Jeopardy of Failing the Ethics Test." As you should
know, dozens of ethics rules have been added and/or
amended and take effect November 1, 2018.
Selecting former United States Supreme Court
justices as namesakes for each team, the programs
will be focused on a unique legal duty with one
program dedicated to judicial ethics.
Team Justice Scalia leaders Hon. Chip Haight and
Kevin Bevins will be spearheading our first
presentation of the year covering the duty of
competency. This program will certainly set the tone
for the year and you'll want to be in attendance.
The duty of competency holds that an attorney "shall
not intentionally, recklessly, with gross negligence, or
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repeatedly fail to perform legal services with
competence." (Rules of Professional Conduct, Rule
1.1(a).) "Competence" applies to the "learning and
skill" and "mental, emotional, and physical ability
reasonably necessary for the performance" of the
legal service being provided. (RPC, Rule 1.1(b).) If
lacking the requisite skill, counsel has a duty to
acquire sufficient learning and skill before
performance is required. (RPC, Rule 1.1(c).)
One could easily imagine this rule having severe
consequences, both for the client and the attorney, if
violated. The client may lose his or her case and the
lawyer could face disciplinary charges, malpractice
exposure, etc.
So in what way does the duty of competency relate to
the maxims of jurisprudence? You may recall from
last month's article that the maxims of jurisprudence
are essentially legal rules of thumb. There is one in
particular I see having application here.
"Acquiescence in error takes away the right of
objecting to it." (Civil Code, §3516.)
Attorneys take - and try - cases over their head all the
time.
I've tried civil cases against probate
practitioners that probably haven't looked at the
Evidence Code since law school. I've tried probate
cases against civil litigators that appear to have
waited until trial to peruse the Probate Code.
Imagine a young attorney, short on experience but
eager to cut his teeth at trial, fails to object to hearsay
evidence upon which an adverse ruling is based. It
shouldn't happen, but this scenario is not entirely
unimaginable. This does not have a good ending for
the attorney…or the client.
Hearsay must be objected to at trial, and having
consented to admission of hearsay evidence at trial,
an appellant may not object to it on appeal.
(Buchanan v. Nye (1954) 128 Cal.App.2d 582, 586587.)
In Buchanan, the appellants' counsel chose to
withdraw his objection to a hearsay statement being
read at trial because of his belief that being overruled
was inevitable due to the trial court's prior ruling of
allowing hearsay over a previous objection. While
the Appellate Court reversed the decision because of
the initial hearsay statement being admitted which
should have been excluded on appropriate objection,
(Continued on page 3)
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the Appellate Court referred to this particular judicial
maxim to caution counsel about failing to object
when an objection is not only appropriate, but
essential to preserve rights on appeal. (Buchanan,
supra, 128 Cal.App.2d at 587.)
In considering our legal duty of competency, it is
incumbent upon counsel to be prepared and fully
ready - mentally, emotionally, and physically - to
handle the cases we accept. We market ourselves to
clients as being capable to take up their cause. In the
context of our profession, we cannot simply "talk the
talk," but can be disciplined if we don't "walk the
walk."
Clients also may have recourse for
malpractice. These are serious issues to consider
when taking a new case.
Our October 10th Inns meeting should be entertaining
and informative. Throughout the year, our Inn
programs will offer MCLE credit and highlight
changes to the professional duties of loyalty,
confidentiality, diligence, and candor. We are also
seeking to have a judicial ethics-based program
approved for judicial MCLE. It should be quite a
year.
I hope you will consider joining the Joseph B.
Campbell American Inn of Court. Don't hesitate to
contact me at dcolella@flsd.com if you have any
questions or comments on the articles or interest in
the Inn.

Epilogue to August’s Article
This year, the Supreme Court denied review of Ly v.
County of Fresno (2017 WL4546059, filed
9/15/17). However, they also ordered the decision
to be depublished. Given this d evelopment,
practitioners should be careful to not cite this case
directly. However, practitioners should also remain
aware of the court’s arguably sound reasoning in
determining whether certain civil actions are
preempted by decisions rendered by the WCAB.
From Daren Lipinsky

October 2018 Calendar
October 4 - WSBCBA Installation Dinner
and Awards Ceremony
October 8 - Columbus Day
October 31 - Halloween
November 4 - Daylight Saving Time ends
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Deputy District Attorney, Mr. Anderson served as a
Commissioner on the Ontario City Planning
Commission from 2000 to 2004. From 2004 until
2008, Mr. Anderson was elected to serve as a
Councilman for the City of Ontario. In 2008, he
received the Jennifer Brook’s Lawyer of the year
from our very own Western San Bernardino County
Bar Association. In 2012, he received an award from
the National Crime Survivors for going above and
beyond in his professional work on behalf of victims.
Since 2004, Mr. Anderson has worked as an Adjunct
Professor of Law teaching Trial Advocacy and
Criminal Procedure. Following his departure from the
District Attorney’s Office in 2014, Mr. Anderson
opened the Law Offices of Jason Anderson in Rancho
Cucamonga, California where he ran a successful
private practice. Mr. Anderson has been married to
his wife Starla for 23 years and they have two
children.

MEET DISTRICT
ELECT ANDERSON

ATTORNEY

O

n June 5, 2018, after a hotly contested election
for the Office of the District Attorney for the
County of San Bernardino, the voters selected the
challenger Attorney Jason Anderson. As a result, on
January 1, 2019, Jason Anderson will begin his term
as the Elected District Attorney for the County of San
Bernardino. In that position, Mr. Anderson will run
an office with a total staff of approximately 500,
including 260 attorneys and 62 investigators.
Mr. Anderson has been a member of the California
State Bar since 1997. He graduated from Regent
University School of Law in 1997. Mr. Anderson
served as a Deputy District Attorney for the County
of San Bernardino from 1998 until 2014. In that
capacity, he worked as a prosecutor handling a
variety of serious cases, particularly in the Crimes
Against Children Unit. In addition to working as a

Those who have worked with Mr. Anderson over the
years witnessed firsthand the hard work and
dedication that he exhibits. Western San Bernardino
County Association Board Member and Deputy
District Attorney, Will Wooten states about Mr.
Anderson, “I have had the pleasure of working as a
prosecutor with Jason in both the Rancho Cucamonga
and Chino Offices, and I look forward to working
with him again as he leads our office as our elected
District Attorney. Jason’s experience, knowledge,
and professionalism will serve our office well.”
Western San Bernardino County Bar Association
Board Member and Criminal Defense Attorney David
M. Goldstein notes that the criminal defense bar “will
miss Jason’s professionalism and excellence as a
Criminal Defense Attorney. This loss, however, is
tempered by the belief that this is what is in the best
interests of the people of the County of San
Bernardino.”
Mr. Anderson has vowed to make the Office of the
District Attorney the best law firm in the County of
San Bernardino. He will make an excellent guardian
of our public safety. The Western San Bernardino
County Association welcomes District Attorney Elect
Jason Anderson.
By David Goldstein and Will Wooten, WSBCBA
Directors
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WSBCBA Bar Bulletin Classified Advertising
RANCHO CUCAMONGA LAW FIRM: Looking for a paralegal with 3+ years of
litigation and pre-litigation experience, preferably in personal injury work. Strong
writing skills, capable of working independently and able to work with clients and
dealing with medical records, demands, discovery, pleadings, etc. This is a full time
position available. Please email resumes to conniem@ricksassociates.com.
OFFICE SPACE: 2800 Square foot legal office space in Ontario, off of Haven Avenue
and the 10 freeway. Two offices and two secretarial bays for sublease. Will sublease
separately. The office includes reception area, kitchen, library, conference room, copy
room and secure, 24 hour building access.
LEGAL TRANSCRIPTIONIST: Need help getting your documents prepared and
filed? 34 years of State and Federal experience in the IE. Call or text 951-436-6530.
LAW OFFICE SPACE FOR RENT: 10788 Civic Center Drive, R.C. Please call Jim
Banks at 909-560-3609 to see the space. Note: The 10 lawyers in this building have
combined legal experience of more than 300 years.
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NEWS BULLETIN
Save the Date
Law Day
Saturday, October 20, 2018
10:00 A.M. - 2:00 P.M.
Unviversity of La Verne College of Law
320 E. D Street
Ontario, CA 91764
Holiday Celebration, Toys For Tots
Friday, December 7, 2018
6:00 P.M.
The home of Dean McVay
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