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REMARKS FROM THE
PRESIDENT’S DESK By: Fernando D. Vargas

A

s I receive the gavel from Daren Lipinsky, and seek
to fulfill the challenges and responsibilities of President for
the Western San Bernardino County Bar Association, I am
confronted with the privileged opportunity of building
upon a legacy created by my many predecessors who have
established a tradition of excellence. I ride on the coat tails
of some of the most accomplished, highly respected, and
dedicated lawyers as I now look to continue, and to build
upon, the many standards of excellence with which we, as
an organization, serve our members.
I have been practicing law for over thirty years in this
community, and my primary focus has been representing
plaintiffs in all sorts of injury producing accidents
involving motor vehicles, premises, dog bites, and medical
malpractice. I am blessed in that throughout the tenure of
my career, I have worked in a profession that has given me
so much, on so many different levels. Yet, I am even more
blessed to now be in a position to give back to the very
legal profession that has provided me with such an
abundance of benefits.
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community. I will review the benefits provided to our
members and seek ways to improve upon the types of
continuing education courses, social functions, and
overall benefits provided to our members with the
primary focus of increasing the appeal of becoming a
member.
2. I will extend my hand out to our sister organization,
the San Bernardino County Bar Association with the
intention of exploring ways in which we can support
one another, and collaborate to create joint continuing
education programs, joint social functions, and in
doing so, create opportunities whereby members from
both Associations will be certain to create vast
opportunities for networking that will yield
tremendous benefits to our members. We are a
diverse legal community and uniting the efforts of our
organizations will only exponentially increase the
benefits provided to our members- and of course, the
appeal of becoming a member.
3. I will continue with our efforts to introduce the Fee
Dispute Program with the hopes of doing so by the
beginning of 2018.

I enthusiastically look forward to bringing forth a type of
leadership that continues with the level of passion and
discipline reflected by our past presidents. I whole
heartedly believe that with the collective efforts of our
board, a diverse group of hard working, highly dedicated,
and well accomplished legal practitioners, coupled with the
participation of our members, we can continue to build
upon an agenda that catapults our association into an
organization, which provides benefits to our membership
that are unparalleled.
The primary focus of my agenda includes the following:
1. I will make the task of increasing our membership base
my primary focus. I will implement new and innovative
ideas that will help improve the manner and efficacy in
which we reach out to prospective members in our

4. I will also continue in our efforts to work closely
with our civil courts in seeking to re-introduce the
programs on low cost mediations with ADR
specifically focusing on cases that have a value of less
(Continued on page 7)
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daily basis in a whole new light.
Inns of Court
A Second Look at the Development of the Common
Law and the Decline of Violence
by Mark H. McGuire, President

I

have been writing these articles under the theme of “A
Second Look and Second Chances in the Law”. The idea
was to interview judges and attorneys regarding
particular areas of law where our rules allow for, or even
mandate, a second look at what has transpired; not only
to see if we got it right but also to see if we can get it
righter in the future. For this article I have chosen to not
write up an interview but to review two books which can
be summed up as taking a second look at the common
law and our modern decline in violence. Some may think
the common law is not really applicable any longer in our
statutory driven legal system or that our modern world
does not seem all that civil these days. However, I assure
you, the ideas on which the common law is grounded are
alive and well, directing legislatures in drafting new laws
and the judiciary in interpreting them. I think you will
also find that, compared to the world at the time of the
creation of the common law, our modern world is
relatively filled with peace and civility.
I am an advocate of ambitious summer reading. Those
passages in life when time slows a bit and you can
indulge in ingesting writings for pleasure alone. Having
a historian for a mother and preacher/math professor for a
father, my summer reading list generally gravitates to
non-fiction, history and philosophy books. For my own
sanity, my wife is constantly lobbying me to read nonfiction. I failed her this summer as I digested, “The
Common Law” by Justice Oliver Wendell Homes, Jr. and
“The Better Angels of Our Nature” by Steven
Pinker. Not fiction and not light reading, but applicable
to our discussion of a second look. Be faithful, and I will
demonstrate.
Growing up on a farm and being the grandson of Texans,
I have had many the opportunity to have persons of cornfed wit shed simple light on situations I thought
complex. For instance, one such farmer when informed
that I was getting my degree in philosophy quipped,
“Philosophy teaches a man to walk around the whole
barn just to end up back at the front door”. I have no
illusions that I will reveal something here not already
know you. Perhaps I am only hoping we each see
something in a different way in our journey around the
barn (law and society) we know and love. These books
forced me to see one simple thing we lawyers do on a

The Common Law by Justice Oliver Wendell Homes,
Jr. is essentially a second look at the development of the
common law and how it grounds the evolution of our
modern legal system.
Presented more as social
philosophy than judicial theory, the book is amazing in
its depth, made even more so by the fact that he
delivered much of it in the form of lectures before the
age of 30. The book catalogs the incremental and
experimental progress from early tribal law, formed
around the concept of revenge, through the development
of the law of trespass, negligence and contracts in which
rights are transferable. His ideas stand in contrast to
natural rights theorists which argue for fixed objective
rules based on self-evident and inalienable rights. To
Holmes the law was not deductive reasoning or math
but a series of experiments marching towards
progress. He most famously noted, "The life of the law
has not been logic; it has been experience." This
progress he demonstrates in The Common Law, is first
formed to end the chaos of "might makes right" and
over time develops into right based on equity and
functionality. Enjoyable to read, if only to be reminded
of the long battle in the law over big ideas. Assurances
that our current state of acrimony is nothing new under
the sun.
In The Better Angels of Our Nature, Why Violence has
Declined, Steven Pinker takes a second look at pre-age
of enlightenment violence and the relative peace and
harmony we live in under the law today. Driven mostly
by raw data, Pinker lays out a very convincing argument
for the fact that we should be very happy that we live
now and not at the time of the formation of the common
law. Time and time again, Pinker cites Hobbes and his
famous quip about the pre-enlightenment world, that life
was, “…nasty, brutish and short.” The work is filled
with data from around the world, from pre-ancient, to
post-modern times, comparing nomadic tribes to urban
and suburban contemporary societies.
One such
shocking statistic is the comparison of the rates of
violent deaths in medieval England vs. the worst
modern U.S. City is a 35 fold decrease. If you had four
children, in any pre-enlightenment society, one of them
was going to die a violent death at the hands of
another. He argues that the creation of the modern
nation state, imposing any semblance of the rule of law,
over tribalism and war lords, has helped decrease
genocide, largely end slavery, and given rise to the
rights of woman and children. The title is taken from
Lincoln’s line as the end of his first inaugural address,
in an attempt to unify and avert the impending
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destruction of the Civil War. It is, of course, the
victorious ideals of that war which won the day and
perhaps continued the march of progress in society and
law.
I am admittedly more of a lumper than a splitter, seeing
the connection between ideas and things more than the
distinctions. The connection between the ideas in these
books was unmistakable to me. The idea of the rule of
law and the enlightenment which have driven the march
of the progress in the law and peace in society is evident
in both works. The time frame of each dramatically
overlaps.
Each work details the incremental and
imperfect path towards equal justice under the law, away
from vengeance and self-help.
As centralized
governments grow, the law and courts are increasingly
the arbiters of disputes. This reminded me that it is our
profession's great call to duty to assist in this large scale
endeavor of the peaceful resolution of conflicts. We, the
practitioners of the judicial system, to put it bluntly, keep
people from taking to the streets and killing each
other. This is at the same time, a great and noble task
and an insufficient one as well.
For example, the injunction, is a common tool in our box,
used to foster non-violent solutions to difficult and often
emotional problems. California has a robust system of
laws, both civil and criminal, for parties seeking
injunctive relief. See California Code of Civil Sec. 525
et. seq., and Sec. and 527.6 for civil harassment orders
and Penal Code Sec. 136.2 for criminal protective orders,
just to name a few. The injunction generally involves a
two-step process, with the moving party initially seeking
emergency relief with little notice or opportunity of the
responding party to be heard, followed by a fully noticed
adversarial proceeding where the applicant is now
seeking temporary or permanent orders. The two-step
process allows for the court to issue an emergency order
to avert harm now, while preserving the rights of the
restrained party to perhaps set aside such orders after
trial. The parties may run to court for a protective order,
enjoining others, and the court may find it necessary to
issue an emergency temporary order, but the court does
not rush to judgement on the final issues requiring strict
adherence to due process protecting the procedural and
substantive rights for all parties. It is as if we are saying
as a society, ‘we are glad you have come to court to
resolve this once and for all and have not taken the law
into your own hands, potentially causing greater harms –
but now that you are in court, we are going to take our
time and get it right.’ It is this two-step process which
protects the rights of all parties and allows the court that
second look and time to come to the best result the law

allows.
The development of injunctive remedies, supported
by a society fostering them, is the distilled truth
detailed by Holmes in The Common Law. Our
common march toward equal justice under the law is
linked to our giving up the right to take matters into
our own hands and turning the process and power
over to the courts, guided by the legislatures. The
great benefit of this progress is cataloged and
digested in great detail by Pinker in Better
Angels. We should always remember, and remind
our clients when they are frustrated by the snail's pace
of justice, that the alternatives are far worse. When
we support the public in resolving their disputes
before the court and not on their own in the streets,
we evoke the better angels of a nature Lincoln
referenced in his first inaugural address when he said,
"We are not enemies, but friends. We must not be
enemies. Though passion may have strained it must
not break our bonds of affection. The mystic chords
of memory, stretching from every battlefield and
patriot grave to every living heart and hearthstone all
over this broad land, will yet swell the chorus of the
Union, when again touched, as surely they will be, by
the better angels of our nature."

ATTENTION NEWLY
ADMITTED ATTORNEYS
If you would like mentoring,
please contact the
Western San Bernardino
County Bar Association
at (909) 483-0548
or email at mail@wsbcba.org
and request an attorney mentor.
We are here to help you succeed!
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Opportunity Missed – Progress Lost
California Maintains the Cut Score
that Produces the Lowest Bar Pass
Rate in the U.S.
by Gilbert A. Holmes
Dean Emeritus
University of La Verne

F

or years, many people have described
California as having the hardest bar exam in the
country because it traditionally has the lowest pass
rate in the country. However, the low pass rate in
California is actually attributable to the grading
system used and not the difficulty of the exam. All
states except Louisiana include the Multistate Bar
Exam (MBE) on their exam. The MBE is 200
multiple choice questions given on the same day
across the country.
Every state uses a selfdetermined passing or cut score on the MBE to
scale the grading of the written portion of the bar
exam. The national median cut score is 135. The
cut score in California is 144 (or 1440 as usually
described in this State), the second highest in the
country behind Delaware (145).
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Bar to conduct a study on the decline in bar pass
rates in California. The State Bar commissioned
four studies – a performance study based on
State Bar data, a Standard Setting Study, a
Content Validity Study, and a Law School
Performance Study. The State Bar has received
two final reports – Performance Study based on
State Bar Data and a Standard Setting Study –
and a preliminary report – the Content Validity
Study. The Law School Performance Study has
been delayed because of issues related to the
requirements of confidentiality of student
records under the Federal Educational
Responsible Reports Act (FERPA) and the
obligations of the State Bar to respond to request
for information under the California Public
Reporting Act (CPRA).

The impact of the California selected cut score on
the grading process is glaring. Over the past eight
years (2008-2016), California bar takers score on
average, higher than the National average of the
MBE portion of the bar exam (See chart below).

The Standard Setting Study report recommended
maintaining the current cut score of 1440 or
establishing an interim cut score of 1410 while
the State Bar conducted additional studies. The
staff of the State Bar added a recommendation
of an interim cut score of 1390. The Committee
of Bar Examiners (CBE) adopted only the
recommendation of maintaining the current cut
score and made that recommendation to the
Board of Trustees of the State Bar. The Board
of Trustees recommended all three cut scores –
1440, 1410, and 1390 – to the Supreme Court
for its consideration. The deans of the non-ABA
law schools recommended an interim cut score
of 1390 and the deans of the California ABA
law schools recommended a score between 1360
and 1390. On October 18, 2017, the Court
decided to maintain the current cut score,
asserting that it did not have enough data to
venture away from the longstanding cut score of
1440 and apparently set a seven year time frame
for the next review of the cut score and bar exam
in California.

Despite this level of performance on the only
portion of the bar exam that is uniform across state
lines, California has the lowest pass rate of all states
on their respective bar exams.

While these studies might be useful in informing
any decision about the cut score, the
determination is at its core a matter of policy.
The fundamental difficulty that all empirical
studies related to the bar exam face is defining
what it means to be “minimally competent” to
practice law. The practice of law has such
variety, involves so many skills that are difficult
to measure, and is an area where reasonable
people can disagree on the appropriate outcome
of a given fact situation, that developing a

The State Supreme Court, which is the state agency
charged with oversight of the legal profession,
including the licensing of attorneys, asked the State
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cogent and relevant definition of “minimum
competence” is nearly, if not actually, impossible.
Therefore, policy – what do we want the licensure
process, including the bar exam, to achieve – is the
only core factor in determining the cut score in any
state, including California.
According to the statements on its website, the State
Bar of California has two primary roles, “protecting
the public” by licensing and regulating attorneys
and “promoting access to justice” by expanding,
supporting and improving the delivery of legal
services to low and moderate income Californians
and promoting diversity in the legal profession.
Those who advocate for maintaining the current cut
score argue that the high cut score ensures that only
individuals who are minimally competent to
practice law become licensed in California, thereby
supporting the goal of “protecting the public.” The
difficulty with this position is that there is no
empirical evidence to support that claim. No study
supports that position. In fact, since every state
except one, Delaware, has a lower cut score and has
competent attorneys licensed in their state, it is
difficult to see how the higher cut score
accomplishes this goal. Interestingly, if an attorney
becomes licensed in a state with a much lower cut
score, e.g., New York, which has a MBE cut score
of 133, that attorney can come to California, sit for
the attorney’s exam which does not include the
MBE, pass that exam and become licensed in
California with a cut score significantly below the
one required of bar takers in the State. This
happens every year. Moreover, California allows a
second read of bar exams where the individual
scored 1390 or higher, and some of those
individuals become licensed to practice in our State.
Those who advocate for a cut score closer to the
national median of 135 point to the impact that the
high cut score has on the diversity of the profession
and access to justice by artificially limiting the
number of attorneys licensed to practice law in the
State. According to data from the State Bar, on the
July 2016 bar exam, a cut score of 135 would
increase the number of African American applicants
passing the exam from 104 to 222 (113%), Hispanic
applicants from 379 to 663 (75%) and Asian
applicants from 676 to 1066 (58%).
These
additional attorneys of color would be licensed in
New York, Illinois, Texas, Ohio, Michigan, and
Washington – all of who have large urban areas and
rural areas like California, as well as more than 25
other states, but they are not licensed in California
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because of the cut score that has been in use for
the past 30 years.
Some critics of reducing the cut score claim that
it would be “dumbing down” the bar exam. But
not only does the bar exam remain the same, a
reduction of the cut score would place the
graduates of California’s law schools, the
majority of whom take the California bar exam,
in the same position and with the same
opportunity as law school graduates in other
states to achieve their dream of becoming an
attorney and serving their communities, whether
they it is a local, regional, business, not-forprofit, or governmental community.
It is unfortunate that the California Supreme
Court seemed to ignore the significant policy
considerations and ramifications and decided
that it did not have enough empirical data to
change the cut score. The Court in essence
made the “policy” decision to maintain the
status quo over adopting a grading system that
serves the diverse and non-diverse populations
of California by opening more doors of
opportunity to diverse and non-diverse
individuals who seek to be licensed attorneys in
this State. This decision is a true missed
opportunity and limitation of progress in our
ever evolving society.
*This article reflects the opinion of the author and not the
opinion of the Western San Bernardino County Bar Association
or the University of La Verne College of Law.

November Calendar 2017
November 5 - Daylight Saving Time Ends
November 7 - Election Day
November 10 - Veteran’s Day (Federal
Holiday)
November 11 - Veteran’s Day (Actual)
November 23 - Thanksgiving
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Classified Advertising
LEGAL SECRETARY/PARALEGAL. Established Inland Empire plaintiff PI litigation
law firm is seeking a legal secretary/Paralegal to handle discovery, demand packages etc. 5+
years exp. Full/part time. Email resume to angie@brianbrandtlaw.com
OFFICE SPACE CUCAMONGA. Seeking attorney with compatible practice to share
space and cost of 1000 sqft R.C. office. Current attorney wishing to reduce practice to less
than full time. Contact: (909) 980 0955
WSBCBA/Lawyer Referral Service needs LANDLORD/TENANT, CIVIL RIGHTS,
SSI/SSDI and APPELLATE attorneys to join our Lawyer Referral Service panels. If
you are interested, please contact Lisa Purcell-Rorick at (909) 483-0548.
MEMBERS: Did you know you can place a classified ad (up to 25 words) for free in
the Western San Bernardino County Bar Association’s Bar Bulletin? For more
information please call Lisa Purcell-Rorick at (909) 483-0548.
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(Continued from page 1)

than $50,000.00. The ultimate goal in re-introducing this
program is two-fold. First, to help alleviate the court’s
congestion by providing a low-cost avenue to settle a
plethora of cases that are presently backing up our
system. Second, to benefit the San Bernardino County
litigants by introducing a low cost means of resolving
cases to litigants that might not otherwise be able to
afford the cost of mediation.
5. I will continue in our efforts to strengthen the
mentorship program. Looking back on my career, my
first year of practicing law was the most stressful because
I had to learn things by the school of “Hard Knocks”. I
will seek to encourage the more senior lawyers to mentor
the baby lawyers with the goal of equipping them at an
early stage in their careers with knowledge and
information that will help create highly effective and well
refined practitioners. In fact, if you would like to be a
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mentor, or would like to be mentored, please reach
out to me or any one of our Board of Directors.
If you have any ideas on how this organization can
continue to grow and flourish, I encourage you to
reach
out
to
me
by
email
at
fernando@vargaslawoffice.com, or to call me at
(909) 982-0707.
I eagerly embrace the privileged opportunity to serve
as your President, and reiterate my vow to bring a
disciplined and passionate work ethic in meeting the
challenges of the Western San Bernardino County
Bar Association, as we embark on our continued
quest to bring an unparalleled level of excellence to
our organization.
- Fernando D. Vargas
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