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REMARKS FROM THE
PRESIDENT’S DESK By: Fernando D. Vargas
Everything You Need to Know About the New
Requirement for California Attorneys to Be ReFingerprinted Coming

A

ccording to California Rule of Court Rule 9.9.5, every
active attorney who is currently licensed in the state
must be re-fingerprinted. The State Bar has given a deadline
of April 30, 2019. Any attorney who does not follow those
instructions runs the risk of non-compliance with the State
Bar of California. This can lead to significant penalties.
For attorneys who have seen many years go by since their
last fingerprinting, it may not be clear on how to go about
the process. Read on to get all the details and ensure that
you are in compliance with this new rule.
All re-fingerprinting must be taken by a Live Scan
vendor
California attorneys must work with a Live Scan vendor.
The attorneys are responsible for paying the costs of
submitting the fingerprints to the Department of Justice and
the FBI. As of June 21st, 2018, the cost for background
checks for both the FBI and the DOJ is $49, $32 for just the
DOJ, and $17 for just the FBI. The cost for Live Scan
vendors to take your fingerprints is different based on the
vendor. The average cost is $33 but can range between $5
and $75.
Locate a Live Scan provider and then verify their hours,
fees, and appointment policies. You will need a valid photo
ID to show to the Live Scan technician and they will not
take an expired ID. There are no Live Scan vendors who are
specifically set up to handle these fingerprinting needs so
each attorney can work with whomever is closest or most
convenient.
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An attorney who works with a government agency
has other options
A lawyer who works for an agency of the government
is able to use said agency’s internal Live Scan
services. In that case, the agency will not get any
information about criminal history, etc. when the
fingerprints are submitted – only the State Bar will get
them. By law, the State Bar cannot share your criminal
record with any outside entity, including the FBI or
DOJ.
California attorneys need a prepopulated Live
Scan from the State Bar
It is not enough to go to a Live Scan location and get
your fingerprints taken. You must actually get a
prepopulated Live Scan from the State Bar to do so.
You can download this form by signing into your
State Bar Profile.
Once you have obtained the form and filled it out, take
it to a Live Scan vendor with your ID. Make sure that
the technician has entered the right applicant type and
that your mailing code is listed as on the form you
turned in. Complete the fingerprinting process per
their instructions and then confirm that the technician
(Continued on page 11)

Welcome WSBCBA
New Members
Michele Daly, Esq.
Ronald Homan, Esq.
Mike Leslie, Esq.
Kayleigh McGuiness, Esq.
Luke Wooley, Esq.
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Inns of Court
A Closer Look at the San Manuel Tribal Court
by Mark H. McGuire, President

T

echnically by the time this article is published I will
have termed out as President of the Joseph B.
Campbell Inn of Court. However, as we know, “It ain’t
over till it’s over.” Our Inn still had one last meeting in
June already scheduled by the time I posted my exit
missive. I have been pulled back in and I trust you will
indulge me one last set of thoughts.
For this article we take a closer look at a local sister court,
the San Manuel Tribal Court. I have not termed this a
“Second Look” on purpose. For many of us this is a first
look at this court and a much needed one at that. This
court deals with very similar issues as in local State and
Federal Courts but has its own cultural, sovereignty and
jurisdictions challenges. The time was likely far past due
for a conversation between the bench officers and
attorneys who practice in these respective courts. Our Inns
scheduled an end of the year field trip to visit the San
Manuel Tribal Court, in Highland, California.
The event was hosted by the Chief Judge of the Court, the
Honorable Claudette C. White. Judge White took over as
the presiding judge in January 2018 and she gave us a tour
of the recently remodeled facilities. Judge White gave a
short talk regarding the current status of the Tribal Court
and the issues it faces. Long-time member and former
president of our Inn, Jack Osborn, moderated a discussion
between Judge White and the invited members of each
bench and bar. From the feedback received, the event was
a great success and we look forward to many more such
conversations.
Prior to the moderated discussion I sat down with Judge
White to get a feel for the status of the San Manuel Tribal
Court–the kinds of cases it hears and the challenges and
opportunities that it faces in the coming years. Judge
White and I also discussed her history with tribal law, and
projects that are very close to her heart.
What is strikingly consistent between courts is the role
that great staff plays in the efficient operation of a judicial
office. In researching for the interview of Judge White I
interacted with her staff and was very impressed with their
professionalism and how similar the necessity of good
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staff is to justice at any level. Judge White’s clerk
directed me to the documentary “Tribal
Justice” (http://www.pbs.org/pov/tribaljustice/video/
tribal-justice ), in which Judge White plays an
essential role. The documentary follows two Native
American judges tapping into Native traditional
concepts of justice in order to reduce incarceration
rates, foster greater safety for their communities, and
create a more positive future for their youth. The
main idea is to use restorative justice to create better
communities. Many mainstream courts around the
world have taken note of the film and the concepts
presented.
One of the powerful stories in the documentary
involves Judge White’s use of the Indian Child
Welfare Act to reunite a nine-year-old boy with his
family. The film also compares outcomes for tribe
members in Tribal Court versus State Criminal
Courts which have an inherent school to prison
pipeline, which assists systemic problems in native
communities. “Tribal Justice” challenges the
entrenched cultural narrative of Native Americans as
hopeless dependents unable to better their own
circumstances. The documentary features native
judicial officers, such as Judge White, asserting tribal
sovereignty and using their own traditions to raise
communities out of poverty and inequality.
In meeting with Judge White prior to the event, it
became clear to me the San Manuel Tribal Court is
growing exponentially and she is the right person to
assist in the shepherding of that growth. The Tribal
Court is growing not only in the kinds of cases it will
hear but also in the development of its own body of
law. The Tribe, being a sovereign nation, has the
right to develop its own substantive and procedural
law. Established Federal laws like the Indian Child
Welfare Act (ICWA), guide the tribes but do not
government them. The San Manuel Tribal Court is
currently expanding the types of cases it hears due to
the 2017 Tribal Compact (that allows for claims
against Tribal members that would normally be
resolved in arbitration) to be brought before the
Tribal Court.
Judge White explained the differences in solutions to
problems the Tribal Court has as opposed to
traditional forms of justice. She explained that the
Tribal Court will may involve Tribal members to
bring healing and resolution to the community based
(Continued on page 4)
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PROBATE 101: “TRUST ME”
By Thomas W. Dominick

I

n my last article, I discussed the importance of having
a last will and testament, the most basic estate
planning device, in order to avoid, or at least minimize,
disputes over who will handle your affairs on death, and
how your estate will be distributed after your debts and
taxes are paid. I also pointed out that the failure to
properly plan for death or incapacity can lead to
unfortunate, and sometimes disastrous, consequences.
The topic of this article is the revocable living trust,
considered the gold standard in estate planning devices
and primarily designed to avoid probate of your estate. I
will discuss the basic functions of a trust, the advantages
and disadvantages of having a trust, the importance of
properly funding a trust, considerations in choosing a
trustee, and the typical costs of establishing a living trust.
I will again emphasize that those readers who regularly
practice in the estates and trusts arena, may view this
article as rather basic and you might consider skipping
this article. My intended audience is those practitioners
who may not be familiar with this area of the law.
What is a Living Trust?
A living trust is a legal instrument that partially
substitutes for a will. With a trust, your assets (your
home, bank accounts and stocks) are placed into the trust,
administered for your benefit during your lifetime, and
then transferred to your beneficiaries after your death.
Most people name themselves as the trustee in charge of
managing their trust’s assets while they are living and
have capacity to manage their affairs. This way, even
though your assets have been placed into the trust, you
remain in control of them during your lifetime. You can
also name a successor trustee (a person or an institution)
who will manage the trust’s assets if you ever become
unable or unwilling to do so yourself.
The trust discussed in this article is a revocable living
trust (sometimes referred to as a revocable inter vivos
trust, revocable trust or a grantor trust). Such a trust may
be amended or revoked at any time by the person or
persons who created it (commonly known as the trustor

(s), grantor(s) or settlor(s)) as long as he, she, or they
are still competent.
The Basic Functions of a Living Trust
There are a number of functions of a living trust, some
of which may also be accomplished by a will. They
include:








Granting the trustee the legal right to
manage and control the assets held in
your trust.
Instructing the trustee to manage the
trust’s assets for your benefit during
your lifetime.
Naming the beneficiaries (persons or
charitable organizations) who are to
receive your trust’s assets when you die.
Gives guidance and certain powers and
authority to the trustee to manage and
distribute your trust’s assets.

The trustee is a fiduciary, which means he or she holds
a position of trust and confidence and is subject to
strict responsibilities and very high standards. For
example, the trustee cannot use your trust’s assets for
his or her own personal use or benefit without your
explicit permission. Instead, he or she must hold and
use trust assets solely for the benefit of you and the
trust’s beneficiaries.
A living trust is designed to ensure that your assets
will be managed according to your wishes, even if you
become unable to manage them yourself. In setting up
your trust, you may serve as its initial trustee or you
may choose someone else to do so. You can name a
trustee to take over the trust’s management for your
benefit if you ever become unable or unwilling to
manage it yourself. Following your death, the trustee,
(Continued on page 4)

July 2018 Calendar
July 4– Independence Day
July 22 - Parents' Day
July 26 - MCLE
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(Continued from page 2)

on the issues presented in a particular case. Elders are
often tapped to assist in this restorative justice process.
One of the challenges this restorative justice system has is
the need for experienced elders to guide the younger
generation through the crisis of a case and through this
growth period. Given the lower life expectancy of tribal
members and the rise of certain issues like domestic
violence, these challenges can be daunting. Sometimes,
there are simply not enough experienced elders available
to complete the necessary tasks.
We discussed the “pipeline” of elders that is needed to
take on the challenges facing the tribe in the future. Judge
White has worked with local schools including the
University of Redlands to entice native youth to the idea
of restorative justice and the use of the law to bring
healing to a community. She has to foster participation in
moot court to raise the next generation of tribal leaders.
Judge White herself was inspired to go to law school and
become an attorney, by participating in Tribal issues
involving the corporations and the Federal Government.
She noted that people wanted to hear from the non-native
attorneys regarding what the tribe wanted/needed and not
from the tribal leaders themselves. Being a Native
American tribal leader, an accomplished attorney, and a

(Continued from page 3)

similar to the executor of a will, would then gather your
assets, pay any debts, claims and taxes, and distribute your
assets according to your instructions.
Not everyone should have a trust. Young married couples
without significant assets and without children, who
intend to leave their assets to each other when the first one
of them dies, do not necessarily need a trust. They can
simply hold their assets in joint tenancy with right of
survivorship or in beneficiary form. However, should the
couple die in a common accident, or shortly after each
other, without a trust their estate(s) may be subject to a
probate. Other persons who do not have significant assets
(less than $150,000) and have very simple estate plans
also do not need a trust. Finally, those who believe that
court supervision over the administration would be
beneficial should not have a living trust.
Advantages of a Living Trust
The primary objective of a living trust is probate court
avoidance upon either your death or incapacity. Unlike a
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bench officer, she is in a unique position to guide
policy decisions and foster the next generation of
native leaders.
The discussion at the Tribal Court focused on many of
the common issues faced by all courts across the
country: lack of funding, overburdened court systems,
conflicting jurisdictional issues, access to justice, etc.
Judge White discussed procedures she is developing to
allow for the use of the Tribal Court to serve State
Court restraining orders, not only to protect tribal
members but to foster a higher degree of cooperation
between the courts and justice systems. The main
takeaway was that the Tribal Court has its own unique
set of problems that it is trying to work out by the
creation of a body of substantive and procedural law.
We would all benefit from a greater degree of
cooperation and coordination between the court
systems.
For over nine months, the JBC Inns has been working
on our joint event with the fantastic staff of the San
Manuel Tribal Court. With the dedicated assistance of
Judge White and her staff, we got it done. I hope, like
the end of Casablanca, this is “...the beginning of a
beautiful friendship.”

will, your assets are administered and distributed
without court supervision or approval.
Probate is a court process by which a person’s estate is
administered, his or her assets are marshaled and
appraised, debts, taxes and expenses of administration
are paid, and what is left gets distributed to the heirs or
beneficiaries under a will. If your assets (those in
your name alone) are not in a trust when you die, or do
not otherwise pass by “beneficiary designation” or
right of survivorship, and their total value exceeds
$150,000, they will be subject to probate. After your
death, a petition is filed with the court, notice of the
administration is published and given to the heirs and
beneficiaries, a hearing is held where your will is
admitted to probate and a personal administrator is
appointed. Your assets then need to be inventoried
with the court and notice must be given to your
creditors so they may file claims in the estate. The
probate process ends once assets are administered and,
in some cases, sold, debts and taxes are paid, and the
court approves final distribution of the remaining
(Continued on page 10)
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assets. The process can take several months, and in
some instances years, to complete.
Second, because the trust would not be under the
direct management of the probate court, your assets
and their value (as well as your beneficiaries’
identities) do not become a public record. This
provides privacy for you and your family in the
handling of your estate and affairs.
Third, probate administration typically takes much
longer to complete than the administration of property
held in a trust. Oftentimes, assets tied up in probate
may not be as readily accessible to the beneficiaries
as those held in a trust. Most trust administrations are
completed well within a year of your death.
Fourth, one cannot overemphasize the cost savings of
having a living trust. The expense of a probate is far
greater than the cost of managing and distributing
comparable assets held in a living trust. The largest
expense of probate are the fees to the executor (or
administrator) and to his or her attorney. Such fees
are set by law and are based upon the value of the
estate at your death. The higher the estate value, the
higher the fees. For example, just a modest estate
with a home valued at $300,000, a bank account with
$100,000, and other assets worth $100,000, will
generate fees of $13,000 to the executor and $13,000
to the attorney. Moreover, other costs (filing fees,
publication fees, bond premiums, probate referee
fees) can range between $2,000 to $3,000. That’s
over $28,000 in expenses, the bulk of which could be
saved if you have a living trust funded with your
assets when you die.
Fifth, having a trust can also be beneficial if you
become incapacitated. If you are the trustee of your
own trust and you become incapacitated, your chosen
successor trustee would manage the trust’s assets for
you until you regain capacity. On the other hand, if
your assets were not in a trust when you become
incapacitated, someone else will have to manage
them and a court conservatorship over your estate
may be required.
Like probate administration,
probate conservatorships can be quite costly. During
that process, a judge may determine that you are
unable to manage your own finances or resist fraud or
undue influence. The court then appoints someone (a
conservator) to manage your assets who would then
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need to report back to the court and render periodic
accountings. Such proceedings are designed to
help protect you at a time when you are vulnerable
or incapable of managing your assets. However,
they are also public in nature and can be costly
because of the substantial court involvement. In
addition, conservatorship proceedings may be less
flexible in managing real estate or other interests
than a well-managed living trust.
Lastly, in some instances, a living trust can reduce
or even eliminate estate taxes.
Disadvantages of a Living Trust
The primary disadvantage of a living trust is the
fact that there is typically no oversight in the trust
administration process. Because trusts are not
under direct court supervision, a trustee who does
not act in your best interests may, in some cases, be
able to take advantage of you or your beneficiaries.
In a probate administration, direct court supervision
of an executor reduces, and may sometimes even
eliminate, this risk.
In addition, the cost of preparing a trust is typically
higher than the cost of preparing a will. However,
it depends on the particular estate plan. The
difference in cost may not be significant if the
estate plan is complex.
Lastly, a trust can create additional paperwork in
some cases. For example, lenders may not be
willing to lend to a trust and may require that real
property be taken out of the trust (by a deed) before
they will agree to a loan on that real property.
Importance of “Funding” Your Living Trust
Once your trust has been created, a very important
task remains.
To avoid court-supervised
conservatorship or probate proceedings, your assets
must be transferred into your trust. This is known
as “funding” the trust. Deeds to your real estate
must be prepared and recorded.
Bank and
investment accounts must be transferred as well.
These tasks are not necessarily expensive, but they
are important and do require some paperwork. In
addition, you should consider changing the
beneficiary designations on life insurance products
to the trust.
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You will still need a will even though you create a
trust. Your will affects any assets that are titled in
your name at your death and are not funded into your
living trust or some other form of ownership with a
right of survivorship. Such a will, typically referred
to as a “pour over” will, simply provides that all such
assets pass to the trustee of your living trust after
your death.
If you fail to transfer assets into your trust, they may
need to be probated unless your situation qualifies for
a small estate procedure or a petition to confirm the
assets as trust assets under the case Estate of
Heggstad (1963) 16 Cal.App.4th 943.
Choosing Your Trustee
The decision on who should be the trustee of your
trust is an extremely important one. Most people
serve as trustees of their own trust until they become
incompetent or die.
Others decide they need
immediate assistance simply because they are too
busy, too inexperienced, or do not want to manage
their day-to-day financial affairs. Your trustee will
have considerable authority and responsibility and
will not be under direct court supervision. You may
choose a spouse, adult child, domestic partner, other
relative, family friend, business associate, or a
professional fiduciary to be your trustee. The
professional fiduciary could be a licensed, registered
individual, or a bank or trust company licensed by the
State of California. You may also name co-trustees.
There are many issues to consider in the selection of
a trustee. For example, would the appointment of one
of your children cause a problem with his or her
siblings? What conflicts of interest would be created
if you name a spouse, child, business associate, or
partner as your trustee? Will the person named as
your successor trustee have the time, organizational
ability? Most importantly, do you really trust this
person to follow your wishes and administer the trust
honestly and properly.
Unfortunately, many trustees find themselves in court
defending petitions to remove them, to compel an
account and, in some cases, to surcharge them for
breach of trust. This could be due to instances where
they fail to manage the trust timely or properly due to
lack of understanding or, worse yet, outright
misappropriation of trust assets. These cases can be
quite costly and time consuming to litigate, not to

July 2018

mention the emotional toll on the family.
The Costs of Creating a Living Trust
The cost to create a trust depends on your
individual circumstances and the complexity of
documentation and planning required to achieve
your goals and objectives. The costs vary from
lawyer to lawyer. Generally, the costs will include
the lawyer’s charges for discussing your estate plan
with you, preparing the trust agreement and other
necessary legal documents, supervision over their
execution and services for funding your trust.
Many lawyers charge flat fees for trusts, which can
be as low as a couple of thousand dollars. Typical
trust “packages” include the trust instrument, the
pour over will, a durable power of attorney for
property management and an advance health care
directive. I intend to devote a future article to the
importance of powers of attorney and health care
directives in the estate planning process.
The writer is certified as a specialist in Probate, Estate Planning &
Trust Law by the State Bar of California Board of Legal
Specialization.

(Continued from page 1)

completes the bottom part of the form, which
includes signing it and adding the Automated
Transaction Identifier (ATI) number that is
assigned to your fingerprints.
Keep a copy of the Live Scan form with the ATI
number. If your fingerprints are rejected for some
reason, you can use that ATI number to resubmit
them via the same vendor and you will not be
required to pay additional fees to the DOJ or FBI.
You should expect it to take up to two weeks for
the State Bar to receive conformation
The technician will electronically submit your
fingerprints to the DOJ and the FBI. It can take
anywhere between three days to two weeks for the
State Bar to get confirmation of the submission.
There is no way to predict or check on these delays.
It is up to each attorney to submit their ATI number
into the ATI link by April 30, 2019 if they want to
avoid a penalty.
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2018-2019 Officers & Directors of the
Western San Bernardino
County Bar Association
The following officers and directors have been elected
as our Board of Directors. They were elected at the
annual business meeting of the WSBCBA which was held on
May 31, 2018 during the “East Meets West” MCLE.
Officers and Directors:
Justin King, President
Will Wooten, President Elect
Michael Scafiddi, Vice-President
Matthew Taylor, Secretary-Treasurer
Fernando Vargas, Immediate Past President
Directors-at-Large:
Karem Aref
Fernando Bernheim
Angelique Bonanno
Kyle S. Brodie
Janet Frangie
Candice Garcia-Rodrigo
David Goldstein
Randal Hannah
Diane Hartog
Daren Lipinsky
Kevin Marshall
Dean McVay
David H. Ricks
Mitchell Roth
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WSBCBA Bar Bulletin
Classified Advertising
ONTARIO LAW OFFICE SPACE: Private office spaces 250 - 2,500 sq ft plus free
conference rooms and reception area. Historic building - contact (909) 395-0909.
CUCAMONGA OFFICE SPACE - Seeking compatible attorney to share furnished
1000 sq ft space. Current Attorney reducing practice to less than full time (909) 9800955.
MEMBERS: Did you know you can place a classified ad (up to 25 words) for free in
the Western San Bernardino County Bar Association’s Bar Bulletin? For more
information please call Lisa Purcell-Rorick at (909) 483-0548.
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Western San Bernardino County Bar Association
8409 Utica Avenue • PO Box 624
Rancho Cucamonga, CA 91729
Phone: (909) 483-0548 Fax: (909) 483-0553
Email: mail@wsbcba.org ~ Website: www.wsbcba.org
GOVERNING BOARD
2017-2018 OFFICERS
FERNANDO D. VARGAS, President
JUSTIN KING, President Elect
THOMAS DOMINICK, Vice President
MATTHEW TAYLOR, Secretary/Treasurer
DAREN LIPINSKY, Imm. Past President
DIRECTORS-AT-LARGE
Fernando Bernheim
Angelique Bonanno
Kyle Brodie
Janet Frangie
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Dean McVay
David H. Ricks
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EXECUTIVE DIRECTOR
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NEWS BULLETIN
Save the Date
Bar Bench Gathering
“A Night of Magic”
Friday, September 14, 2018
6:00 P.M.
Bonanno-Flynn Home
Rancho Cucamonga

Installation Awards Ceremony & Dinner
Thursday, October 4, 2018
5:30 P.M.
DoubleTree by Hilton
Ontario
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