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REMARKS FROM THE
PRESIDENT’S DESK By: Fernando D. Vargas

This New Year, Resolve for the Best,
Plan for the Worst

M

aking New Year’s resolutions is a popular
tradition, but most resolutions fail. Remember that
where 2017 leaves you is where 2018 will find you. As
2018 approaches, many people are focused on the
possibilities that the New Year will bring. Some people
even seem to consider the New Year a sort of reset button
for their lives, as if after the stroke of midnight on
December 31, they’ll magically be able to make all the
life changes they never have achieved before—as long as
they make the appropriate New Year’s resolutions.
“Now I can finally lose 20 pounds!” says the man who
just got a cheesecake of the month subscription for
Christmas.
“I’m going to start getting better grades!” says the kid
who’s unwilling to give up video games for homework.
“I’m going to get my finances in order!” says the woman
who has no idea how much she really needs to be saving
for retirement.
Are any of these people really going to be successful?
Unfortunately, habits that have been building for years
can be hard to fell in the single swoop of a New Year’s
resolution. The sad truth is that about 80 percent of New
Year’s resolutions will be broken by the middle of
February.
Just because most New Year’s resolutions will be broken
does not mean that they are not worth making at all.
(Continued on page 2)
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Welcome the
Western San Bernardino County
Bar Association’s New
Executive Director

T

he Board of Directors of the Western San
Bernardino County Bar Association is happy to
announce that they have named Lisa Purcell-Rorick as
Executive Director. Lisa had
been serving as the Interim
Executive Director since
September of this year.
Ms. Purcell-Rorick moved
into the Interim Executive
Director with over
seventeen years of
leadership, development and
management experience
with non-profits and
community
based
organizations, positions that
also included a heavy
emphasis in fundraising and
event planning.
A native of Southern California, Lisa has been
passionate about her career and community work. More
importantly, she is an adoring parent and extremely
dedicated to her children – all six of them - whose
residences include the Inland Empire, Orange County,
Ventura County, Hawaii and Utah. Lisa holds a
Bachelor’s degree in Communications from California
State University at Fullerton and a Master’s degree in
Business Administration from the University of
Redlands.
The WSBCBA board of directors would like to extend
our utmost gratitude to Deva Mora for her service as
executive director for the past four years. Lisa will
continue some of the projects Deva started during her
tenure as well as incorporate goals of building
membership, strengthening programs and stewarding
strong corporate and community partnerships for a
sustainable plan for the Bar’s future.
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Here are some tips that will help you manage your
expectations and actually benefit from the tradition of
making New Year’s resolutions.
Good Intentions Aren’t Enough: Simply wishing for
change will not make it happen. You can make whatever
resolutions you like, but you have to have more than good
intentions behind them—you need to give yourself the
tools you need to achieve them.
Make Realistic Resolutions: Making change can be
stressful—and the bigger the change, the bigger the stress.
An unrealistic resolution will stress you out so much you
will never be able to achieve it. You are much better off
making reasonable, achievable resolutions that do not
require drastic change in your life and that you actually
have a hope of keeping.
Set Smaller Goals: Breaking big resolutions down into
smaller pieces can help make them more achievable. For
example, instead of just setting one big goal for the year,
set individual goals for each month that support that larger
goal. This will give you a sense of accomplishment each
month and help you stay on track with your larger goal.
Have a Backup Plan: Remember, wherever 2017 leaves
you is exactly where 2018 will find you. You are still the
same person with the same responsibilities and challenges.
So while it is great to make New Year’s resolutions and
strive to keep them, you need to be prepared for failure and
have a plan for dealing with whatever challenges you face
with the resources you have now.
As the saying goes, “Hope for the best, plan for the
worst”… or in this case, resolve for the best, plan for the
worst. That way, you’ll never let a broken resolution spoil
your year.
Wishing you all the absolute greatest success with your
resolutions!

January Calendar 2018
January 1 - New Year’s Day
January 2 - New Year's Day observed
January 15 - Birthday of Martin Luther
King, Jr.

WSBCBA MEMBERS:
2017-2018 Membership
fees are due!
You can pay over the phone
with a credit/debit card. Visa,
Mastercard and Discover are
accepted.
Please contact
Lisa Purcell-Rorick
at the WSBCBA Office today!
Phone: (909) 483-0548
Fax: (909) 483-0553
E-mail:
Lisa@wsbcba.org
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Inns of Court
Why So Many Second Chances in Family Law A Second Look
by Mark H. McGuire

I

took a short break from interviewing attorneys and
judges on various issues in the law under the theme of
taking a Second Look at Second Chances. With the
coming of January and a new year, it is always a good
time to start anew and take second look at something, so
let us return. When I took on this topic and theme for the
articles, three main areas of law came to mind, One: the
Appeal, Two: The Code of Civil Procedure and Three:
Family Law. For my initial article on the topic I
interviewed Justice Ramirez on the issue of the Appeal as
a Second Chance. The issues of Second Chances in the
Code of Civil Procedure will have to wait. For now I put
the issue of Family Law Request for Order based on
change in circumstances to my best friend from law
school, and dedicated exclusive local Family Law
Practitioner, Johnathan Zitney. He – just like Justice
Ramirez – did not disappoint in the interview, forcing me
to see some old issues in a new light.
First, to understand Mr. Zitney, you must understand that
when I speak to young people who are thinking of going
to law school, I tell them the only good advice I have.
The best way to get through law school is have a buddy
and it is really good if that buddy got the highest grade in
every class. Johnathan is a caring, intelligent, thoughtful,
yet immensely pragmatic attorney. I say this to brace you
for what came out of my conversation with him regarding
the topic on why the same issues in family law cases
seem to come up over and over again. For many of us in
the practice of law, we will do just about any kind of case
except family law. For Mr. Zitney that is no option. He is
in the trenches on a daily basis. If anyone could shed
some light on this topic to me, it would be my law school
buddy who has lived in this never ending world of
fighting for the same hill, over and over again, that is
family law court.
The first thing I asked Mr. Zitney was, “Why is it that
family law parties seem to re-litigate the same issues over
and over again? Why, after final orders, judgments, and
even appeals, do the same issues seem to be re-litigated
by the same parties in the same case, and in many cases
before the same judge? Is there no Res Judicata or Claim
Preclusion under the Family Code? Of course some
cynics will assert that it is the attorneys who best make
out under divorce and custody cases, taking all from the
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matter they can until the litigants are worn out. As if
it is not a probate case that is Dicken’s “Bleak
House”, but our California Divorce Court that is the
true drain on the estate. Mr. Zitney surprised me with
his thoughtful answer (which, of course, given my
knowledge of him from law school should not have
surprised me). He noted that many of the final orders
are subject to changes based on change of
circumstances, a governing principal under the
Family Law Code Section 3011 and 3040 standard of
the best interest of the child. See Montenegro v. Diaz
(2001) 26 Cal. 4th 249, 256, Burchard v. Garay
(1986) 42 Cal. 3d 531, 535, and Marriage of Brown
& Yana (2006) 37 Cal. 4th 947, 956.
Under this standard, final orders are really only
subject to the stability of the changing sands
underlying the lives of the litigants. As the
circumstances change, so to the orders become
subject to modification by the court. As the
philosopher Heraclitus noted, one does not step into
the same river twice. This seeming existential nausea
of a situation for attorneys in never finally resolving a
case was explained to me by Mr. Zitney. The initial
orders in a divorce and custody case are set at a
particular time in the lives of the married couple and
their children. They live and work at particular
places. Their children are particular ages and have
particular needs associated with those circumstances.
Given the governing rule and sound public policy that
the best interest of the children must govern, then as
those circumstances surrounding the children change;
children grow up, parents lose or change jobs, parties
move, remarry and have other children, so to new
orders must be issued. It is as if the status quo must
be maintained, yes, but to hold the stage in the same
place, may require a change in the structure of the
scaffolding surrounding the stage.
In all types of legal cases there are facts and
circumstances beyond the control of the parties,
leading to issues complicating the resolution of the
matter at hand. However, the issues in family law
cases are by nature not regarding singular events like
a car accident or a crime committed or a contract
breached. The cases involve the changing lives of the
litigants and, most importantly, their children over
time. Final orders, while legally sound and prudent at
time X may not be so at time Z after a change in
circumstances beyond the control of the parties
forcing them to re-litigate a similar but perhaps not
the same issue again. This must feel at times for those
(Continued on page 6)
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Introduction to the
Partition Referee Remedy for
Real Property Disputes
by Matthew L. Taylor

T

his article discusses the remedy of partition of
real property by a court-appointed Partition
Referee. The particular focus of this article deals
with the mechanics of how a partition referee
operates in civil actions.
Introduction to Partition of Real Property
In California, joint owners to real property may file
a lawsuit seeking to have their joint interest in the
property partitioned. Code of Civil Procedure
section 872.210.
Partition actions follow an
unusual procedure in that the court conducts an
initial trial to determine whether the plaintiff has a
right to partition the real property. Code of Civil
Procedure section 872.210. If the court determines
that there is a right to partition the property, the
court enters an interlocutory judgment for partition.
Code of Civil Procedure section 872.720. This
interlocutory judgment for partition determines the
interests of the parties in the property, orders the
partition of the property, and determines the method
of partition.
In this interlocutory judgment for
partition, the court is authorized to either divide the
property between the joint owners or order its sale.
Code of Civil Procedure section 872.810, et seq.
Only after the partition is completed is a later final
judgment entered by the court.
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A Clerk or Deputy Clerk of the Court
A former or present partner or employee of the
Judge
A relative within the third degree of the Judge
or the Judge’s spouse
An owner of record of the property that is
being partitioned.
Code of Civil Procedure section 873.050.

The court’s order of appointment will set forth the
duties and powers of the Referee.
Division of Real Property by a Partition Referee
If the court’s interlocutory judgment orders
division of the real property (rather than sale of the
property), the Partition Referee shall be appointed
to carry out that division. Code of Civil Procedure
section 873.210. To this end, the Partition Referee
may be authorized to employ attorneys, surveyors,
engineers, and the like. Code of Civil Procedure
section 873.110 et seq.
The Partition Referee then issues a report
proposing the division of the property into lots or
parcels for the purpose of dividing the property
amongst its owners. The report of the Referee
may be confirmed, modified, or set aside by the
appointing court. Code of Civil Procedure section
873.290. The division of real property proposed
by the Referee shall become effective and vests
title upon a final judgment of partition by the
court. Code of Civil Procedure section 873.290.

Appointment of a Partition Referee

Sale of Real Property by a Partition Referee

Once the court has determined that real property is
to be partitioned, the court is authorized to appoint a
Partition Referee for the purpose of handling the
actual partition of the property. Code of Civil
Procedure section 873.010. The court may appoint
either one Partition Referee or, with the consent of
the parties, three Partition Referees. Code of Civil
Procedure section 873.020 and 873.030. (It is
much more common to have a single Partition
Referee.)

If the court’s interlocutory judgment orders sale of
the real property, the Partition Referee shall be
appointed to carry out that sale. Code of Civil
Procedure section 873.510. The sale by the
Partition Referee can be made by either public
auction or private sale, whichever is more
beneficial to the parties.
The court may (and
often does) refer to the Partition Referee the job of
determining the best manner and mode of sale of
the real property. Code of Civil Procedure section
873.610. In the experience of the author of this
article, the most common method of sale of real

The Code of Civil Procedure does not set forth any
qualification requirements for the Partition Referee,
but the following categories of people are ineligible
to be a Partition Referee:

(Continued on page 7)
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practicing in family law like being trapped in the myth of
Sisyphus rolling the stone up the same mountain again
and again. It is perhaps only cold comfort for me to
praise those practitioners of this craft who assist parties
in resolving these issues again and again but they deserve
our thanks. These issues necessarily involve the core
units which build our society. All efforts to ease
transitions and create stability for and in the best interests
of the minors unwillingly tossed into adult turmoil are to
be praised.
This lead Mr. Zitney to his second point: “There is no use
in ever bringing up a vexatious litigant charge in family
law, such a motion will not be granted.” The point being
that it can be exhausting to one party to constantly be
fighting the same battle in court, against the same parties,
with the same lawyers, before the same judge. Even Bill
Murray’s character in Groundhog Day – who could do
anything he wanted – grew tired of that day. Perhaps
because Family Law is a court of equity, perhaps because
of the system involving a standard guided by the
changing lives of children’s best interest, the vexatious
litigant charge will not likely stand. Parties are only
setting themselves up for more frustrations and annoying
judges by bringing such allegations. In the end, yes the
same mountain must be claimed, again. Get your family
Sherpa (attorney) and go to work solving the problem
again.
Mr. Zitney did give me a ray of hope by noting that many
of the recurring issues in these cases could be avoided if
the parties had the assistance of good counsel to craft the
orders in those cases that start off as an amicable divorce.
He noted that the vast majority of parties in family law
cases are pro per and do not have the insight of counsel
as to how the implementation of the orders will work
over time. When parties in such cases “save” the costs of
attorney’s fees on the front end by coming to an early
agreement, they are mostly likely only pushing off far
greater costs down the line when the unforeseen
circumstances appear. Now they are back in court, not
likely amicable over the issues and looking for blame and
cost shifting as to why they are back here again. Many of
these issues can be avoided or at least mitigated by the
care in crafting thoughtful orders, on the front end.
All of this made me think about something my father
noted again and again. Whenever people would say “This
always happens”, he would laugh and repeat, “Twice is
always”. He would explain that when people say
something always happens, it usually happened twice.
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Part of this is the problem of confirmation bias. We look
for data that confirms what we already expect to
happen. The vast majority of family law cases do not
actually re-litigate the same issues over and over again.
Most of the parties come to court, hash out orders, leave
and are never heard from again. We only think of the
ones where this is not the case because they are the ones
that come up again and again. In essence we are saying
“These guys are always here fighting the same battle”,
when in reality, they have been in court twice on the
matter. We only see the ones that are re-litigating issues
because they are the ones re-litigating, thus confirming
our bias that these people in family law cases are always
back in court. Those litigants are perhaps a selfselecting group, who likely also have orders crafted,
which do not cover circumstances that have changed. It
is up to the bench officers and the attorneys in such
cases to take care now, at the second look, to find
sustainable solutions, taking into account potential
issues arising from future changes in circumstances. We
must always return to one of our first principles: to get it
right, as much as possible, every time. Even if it is the
second time we have had to look at the same issue.

ATTENTION
PROSPECTIVE
WSBCBA BOARD
MEMBERS/OFFICERS
If you would like to be
considered for a board member
or officer position with the
Western San Bernardino County
Bar Association,
please send your nomination to
the WSBCBA office.
Please contact
Lisa Purcell-Rorick
at (909) 483-0548
or email at Lisa@wsbcba.org for
additional information.
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property is by private sale with the assistance of a
real estate broker for advertising the property. Most
often, the property is listed for sale in the
commercial multi-listing service, and marketed in a
manner consistent with other similar properties.
In order to consummate a sale, the Partition Referee
is required to make a report of the sale to the court.
This report includes details of the sale, such as the
name of the purchaser, the sale price, and the terms
of the sale. Code of Civil Procedure section
873.710. Sales by Partition Referees must be
confirmed by the court before becoming final.
Code of Civil Procedure section 873.720.
Confirmation of the sale is made by motion to the
court by the purchaser, Referee, or any party. Code
of Civil Procedure section 873.720.
At the
confirmation hearing, the court may confirm the
proposed sale, set aside the proposed sale, or allow
higher bids for the property.
Code of Civil
Procedure section 873.740.
Upon confirmation of the sale, the Partition Referee
is given authority to execute documents as required
to consummate the sale. Code of Civil Procedure
section 873.750. Following the consummation of
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the sale, the Partition Referee would normally
report back to the Court with a final report and
would be instructed by the court as to the
disposition of the proceeds of sale. At that point,
the Partition Referee would be discharged by the
court.
Partition Referee’s Fees
Partition Referees are normally paid on an hourly
basis for the work performed.
Costs of sale
(including the Partition Referee’s fees) are paid
from the sale proceeds. Code of Civil Procedure
section 873.820. As a matter of best practice, the
court’s order appointing the Partition Referee
should set forth the allowable hourly rate of pay
for the Partition Referee so that there are no
misunderstandings about the rate of pay.
About the Author:
Matthew L. Taylor is an attorney based in Rancho
Cucamonga, California. In addition to being an
attorney, he has also acted as a Superior Court
Receiver and Partition Referee in California.
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2017
Toys for Tots
Holiday Event
Hosted by
Mike and Darlene
Scafiddi
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Western San Bernardino County Bar Association
8409 Utica Avenue
PO Box 624
Rancho Cucamonga, CA 91729
Tele: (909) 483-0548 Fax: (909) 483-0553
Email: mail@wsbcba.org

The Judge of the Year Award is an annual award which honors a current or retired Judge,
Commissioner, or Court of Appeals Justice from the San Bernardino County, Eastern Los Angeles
County or Riverside County who has demonstrated a long-term commitment to the local, legal and
judicial community, including significant work in upholding and providing impartial justice for all,
improving the interaction between the judiciary and the bar, improving access for low and moderate
income litigants to the court system, exhibiting appropriate judicial demeanor, and improving the
efficiency and effectiveness of the court system.
If you know of someone who merits this award, please use the form below to make your nomination
and return it to the Bar Association no later than Friday, January 5, 2018.
******************************************************************************
Name of person making nomination (Optional): _____________________________________
Phone number of person making nomination: ______________________________________
If you are an attorney, state bar number: ___________________________________________
Name of nominee: _____________________________________________________________
Presides in which Courtroom/District: ____________________________________________
Qualifications upon which nomination is based: ____________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
Other basis for nomination: _____________________________________________________
______________________________________________________________________________
______________________________________________________________________________
Awards dinner will be held March 8, 2018. Please mark your calendars. Invitations to the Awards
Ceremony will be mailed once award recipient has been chosen.
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From the
Western San Bernardino County
Bar Association

Fernando D. Vargas
President

Lisa Purcell-Rorick
Executive Director
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Western San Bernardino County Bar Association
8409 Utica Avenue • PO Box 624
Rancho Cucamonga, CA 91729
Phone: (909) 483-0548 Fax: (909) 483-0553
Email: mail@wsbcba.org ~ Website: www.wsbcba.org
GOVERNING BOARD
2017-2018 OFFICERS
FERNANDO D. VARGAS, President
JUSTIN KING, President Elect
THOMAS DOMINICK, Vice President
MATTHEW TAYLOR, Secretary/Treasurer
DAREN LIPINSKY, Imm. Past President
DIRECTORS-AT-LARGE
Fernando Bernheim
Angelique Bonanno
Hon. Kyle Brodie
Hon. Janet Frangie
Candice Garcia-Rodrigo
David Goldstein
Randal Hannah
Diane Hartog
Kevin Marshall
Dean McVay
David H. Ricks
Mitchell Roth
Michael Scafiddi
Will Wooten
EXECUTIVE DIRECTOR
Lisa Purcell-Rorick

NEWS BULLETIN
Save the Date

Judicial Officer of the Year
Awards Ceremony
March 8, 2018
DoubleTree by Hilton
Ontario, CA

61 Years of Promoting Success in the Inland Empire

PRSTD STD
U.S. Postage
PAID
PI 17
Rancho Cucamonga, CA

