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 By: Dean McVay 

REMARKS FROM THE REMARKS FROM THE 

PRESIDENT’SPRESIDENT’S  DESK DESK —  

Thank you to the Western San Bernardino County Bar Asso-

ciation members and officers for the honor and privilege to serve as 

your incoming President. There is much work to do in the Association 

and I am excited to get started with this new year.  

Many thanks to our outgoing President, Laurel Hoehn, for all 

of her hard work and dedication to the Bar Association over the last 

year.   

November traditionally is the time of year to be grateful and to 

be reminded of all we have been given. Grateful for the abundance 

which we all share in this country; grateful for the education and 

training we have received to prepare us for our careers; and grateful 

for our families and friends. These are the simple joys that make us 

happy and content.  

One of the reasons I wanted to serve on this Board, and to 

serve as the President of the Bar Association, is to be of service and 

give back to the legal community.  One of my favorite quotes has 

been “to whom much is given, much will be required.” 

We should ask ourselves at this time of year, what do we do to 

give back to the community, in gratitude for all we have been given? 

One way to give back is to be a mentor to new lawyers.  When 

I was a new associate back in the early 1990s, I was fortunate to have 

a fantastic mentor who really helped me learn the ropes of civil litiga-

tion; he helped me learn how to take a deposition, conduct a binding 

arbitration, and even how to try a case to a jury.  Many new attorneys 

are not as fortunate, and do not have anyone to turn to with questions 

or advice; some do not even know where to stand in court when they 

make their appearance.   Very soon, on November 16, we will have a 

fresh crop of newly admitted attorneys in our area.  These young at-

torneys will be in need of mentors to help guide them through their 

careers. New attorneys who are working as a sole practitioner in their 

own firm also are in need of mentors, as are those who work for a 

large firm and need a more experienced attorney to confide in from 

time to time.  

One of my primary goals as Bar President will be to strengthen 

our Bar Association’s Mentorship Program between the Western San 

Bernardino County Bar Association members and the local newer 

attorneys in our Bar Association and local community. If you would 

like to serve as a Mentor, please contact the Bar Association office, or 

send us the Mentorship form in this month’s newsletter, and we will 

pair you up with a new attorney in our community. This will be an 

opportunity to reach out to the newer lawyers in our community and 

broaden our membership, while being of service to others. If you 

would like to be assigned to a Mentor within the Bar Association,  

 

 

 

please let us know and we will connect you to a local mentor. 

Let’s reach out to those in our community who could benefit 

from our time, guidance, advice and listening ear. 

During the upcoming year, please be sure to check out 

the many events our Bar Association offers, including our 

MCLE Luncheons, where you can spend your lunch hour 

with fellow Bar Association members earning MCLE credits 

and learn from our local judges and lawyers on various di-

verse topics.  

On Thursday, November 15, we will be holding an 

MCLE luncheon on Employment Law at The Old Spaghetti 

Factory at noon.  Then on Tuesday, November 27, we will be 

co-hosting, along with the San Bernardino Bar Association, a 

Retirement Dinner for Judge Michael Welch at the Redlands 

Country Club.  Please join us at that event in congratulating 

Judge Welch on his new retirement. 

We will also be holding a three hour MCLE function at 

the University of La Verne College of Law in Ontario on 

Thursday, November 29, at 6 p.m., covering three mandatory 

MCLE units in ethics, bias, and substance abuse. 

Our Bar Association also has an annual Christmas 

Party in December, with a toy drive for needy children in the 

community. Please join us on December 7, at IVAMS offices 

in Rancho Cucamonga for our annual Christmas Party and 

Toy Drive. 

And in March 2013, we will once again hold our Judi-

cial Officer of the Year Dinner.  We will be asking for your 

nominations in January for the annual Judge of the Year 

award.  

We will also once again co-host the East Meets West 

Dinner in May of next year at the Rainbow Canyon Ranch to 

join the Eastern Bar Association and the Western San Bernar-

dino County Bar Association to meet, network, and receive 

MCLE credits, as well. 

Also, if you are not yet a member of our Lawyer Refer-

ral Service, please consider joining that panel.  The bar asso-

ciation receives numerous calls daily asking for lawyers in 

various specialties. 

Finally, membership in our organization is strong, but 

as with any organization, the more dues paying members we 

have, the healthier our organization is. Our Annual member-

ship renewal is this month, so please be sure to renew and 

refer us to your friends.  Increasing our membership will be 

another top goal of mine for the coming year. 

There is a lot of work to be done in the next 12 months, 

to strengthen our bar association and to be of service to our 

members.  As Flora Edwards once said, “In helping others, 

we shall help ourselves, for whatever good we give out com-

pletes the circle and comes back to us.”    

I look forward to the challenges and opportunities to 

make a difference and I welcome your input, suggestions, and 

ideas.   
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ATTENTION  ATTORNEYS! 

Are you receiving calls from clients who need   legal as-

sistance OUTSIDE your 

area of expertise? 

If so, please let them know about our Lawyer    Referral 

Service program. 

We have several qualified lawyers on our panel who can 

help your client with their legal needs.  Simply give 

them our phone number 

(909) 945-2980, and our staff will be 

delighted to direct them to the appropriate 

attorney. 

State Bar of California 

Certification #0040 

For information about becoming a panel member, please 

call Noreen @  

(909) 945-2980 or visit us at www.wsbcba.org  

 
 

  

Preparation:  I brine all my turkeys for three (3) reasons.  

First, it gets the bird fully thawed out, which means it will cook 

evenly.  This is especially crucial if your have a frozen bird.  

Second, the bird will be very clean, as any bad microbes (which 

are extremely unlikely to be present) will be destroyed in the 

salty and acidic brine.  Third, the brining process yields a more 

succulent result.  I will spare the chemistry lecture, but the brine 

causes the bird to retain internal moisture during the cooking 

process. 

Brining is very simple.  You will need a clean five (5) 

gallon bucket with a lid for each turkey. Costs about $4.50 at the 

hardware store.  These buckets are very handy around the house 

so, you will get plenty of use from them.   

Brine Mix: Put two (2) gallons of water in the bucket, 

then add one (1) cup of kosher salt, one (1) cup of brown sugar, 

2 lemons, 2 limes, and 2 oranges, quartered, 4 sprigs of thyme, 

and 6 sprigs of rosemary.  Remove the giblets and neck and re-

serve for making giblet gravy.  Put the turkey in the brine, put 

the lid on and secure, then give the bucket a good shake.  Brine 

the turkey on Wednesday late afternoon or evening, so it will be 

ready to go on Thanksgiving morning.  You don’t want to brine 

for more than 15-18 hours, as the bird may get too salty.  Pull 

the bird out of the brine and give it good washing in the sink.  

Pat dry and place on a rack in the roasting pan, breast side up. 

Pancetta Crust: You will need a pound of thinly sliced 

pancetta. Cover the  turkey with a single layer of pancetta and 

use plain wooden toothpicks to secure the pancetta. You do not 

need to put any pancetta on the under (back) side of the turkey.  

Since a piece of pancetta is round, you may have to overlap a 

bit.  The toothpicks create small holes which allow the bird to 

absorb the pancetta goodness. Then roast the turkey as you nor-

mally would at 325 degrees Fahrenheit.  Use your meat ther-

mometer and if you don’t have one, it is a great investment.  

Finish:  When done, the pancetta will be crispy and a per-

fect appetizer.  Your guests can use the toothpicks to eat the pan-

cetta off the turkey.  It will be a bit salty, but in a very good way.  

Make sure you let your turkey rest (covered in foil) for at least 

thirty (30) minutes before carving.  This is just enough time to 

make gravy.  This recipe results in marvelous pan drippings, so 

your gravy will be savory.  

Buon Appetito!   

November Almanac 

By: Tony Sears 

Fall back, spring ahead.  On November 4, 2012, at 2:00 

a.m., we go back to Pacific Standard Time (PST), which is minus 

eight (8) hours from UTC (Universal Time Coordinated) Loca-

tion: 34.1 N, 117.7 W.  All astronomical data courtesy of the 

United States Naval Observatory website: www.usno.navy.mil. 

November Sky. The November Full Moon, known as the 

“Full Beaver Moon” occurs on November 28, 2012, at 6:46 a.m. 

and rises at 5:00 p.m.  It is so named because it was the time to 

set out beaver traps to insure a supply of furs for the coming win-

ter and the making of top hats. 

On November 17-18, get ready for the Leonids meteor 

shower.  This year conditions are very favorable for this major 

shower, as the waxing gibbous Moon will set at 9:01 p.m. on No-

vember 17 and thus not be a factor.  The prime viewing will oc-

cur in dark sky areas, such as the desert or mountains.  Remember 

to bundle up, as it can get really cold in the wee hours.  The 

downside is that the best viewing time will be after 2:00 a.m. on 

November 18.  Good news, however, as that is early Sunday 

morning, so you can catch up on sleep.  The only other possible 

problem is cloudy skies, like those which wiped out last month’s 

Orionid viewing in our local area. 

The Leonids are associated with comet 55/P Tempel Tuttle, 

which last whizzed  through our solar system in 1998.  Look for 

the radiant in the constellation Leo. So even if you don’t feel like 

driving to Landers or to Mt. Baldy, it will be plenty dark in your 

own back yard.  Just bundle up in a lounge chair.  Your eyes will 

dark adapt in about 15 minutes.  Look into the southern part of 

the sky, although the Leonids will appear from every direction.  

Leonids hit the atmosphere nearly head on, are very fast, and 

many leave persistent trails in the upper atmosphere.  You may 

even see a bolide!  

Garden Notes: Take advantage of the chance to plant flow-

ering bulbs now.  Daffodils, Tulips, Freesia, Anenomes, Crocus, 

and Hyacinths. You can buy your bulbs now, put them in the 

fridge or other cool dry place until you plant.  You can do some 

impressive things in your flower beds with bulbs.  You can make 

circles, squares, triangles, letters, or any other pattern you can 

conceive of.  Just dig a shallow trench, throw some bone meal or 

other bulb fertilizer, arrange the bulbs, cover with soil, and finish 

with a layer of medium or small redwood bark mulch.  Give it 

one good watering and the winter rains will take care of the rest.  

These bulbs all do quite well in containers.  By February or 

March, your efforts will be rewarded.   

November Recipe:  November 21 is Thanksgiving dinner!  

We have a large gathering at Rainbow Canyon Ranch, so I cook 

multiple turkeys.  Several years ago, Camille Brandt shared a 

fabulous recipe: Pancetta Crusted Turkey. Out of sight!  Pancetta 

is Italian bacon.  Really good bacon.  I mix it up with other reci-

pes, but this is a classic..... 

Here’s the simple recipe:  I like the 12-14 pound turkeys, 

as they are very consistent and easy to work with.  I go directly to 

Shelton’s Poultry in Pomona.   If you need additional turkey for 

turkey sandwiches, then I recommend using turkey breasts, which 

cook up much quicker.  Remember with all cooked poultry, the 

bird must rest when you take it off the heat for at least thirty (30) 

minutes. 
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 FROM THE DESK OF THE PRESIDENT 

OF THE HONORABLE JOSEPH B. 

CAMPBELL INN OF COURT 
By: Commissioner Diane I. Anderson 

WSBCBA MEMBERS: 

If you have a suggestion for an MCLE topic, Speaker, or 

know somebody who is interested in speaking at one of our 

luncheons, please contact Noreen at the Bar Office. 

Phone: (909) 483-0548  Fax (909) 483-0553 

E-mail: westernbarasoc@aol.com 

The first 2012-2013 meeting of the Honorable Joseph B. 

Campbell Inn of Court was held on Wednesday, October 10, 2012, 

at the Arrowhead Country Club in San Bernardino, CA. 

Eleven new members participated in New Member Orienta-

tion with a total of 47 members in attendance at the General Mem-

bership Meeting.  The Honorable Joseph B. Campbell Inn of Court 

is pleased to have two law student members from the University 

Of LaVerne College Of Law; Justin Crocker and Adrienne Men-

doza. 

Justin Crocker is a third year law student. He received his 

Bachelor of Arts in Political Science from the University of Cali-

fornia, Los Angeles, in 2010. Justin is a member of the University 

of LaVerne Law Review and competes on LaVerne Law’s Travel-

ing Mock Trial Team. He has been working as a Certified Law 

Clerk for the San Bernardino County District Attorney’s Office 

since the beginning of the summer of 2011. 

Adrienne Mendoza is also a third year law student.  She re-

ceived her degree of Bachelor of Arts with a major in Philosophy 

with an emphasis in Law and Society from California State Poly-

technic University, Pomona. She became a member of the 

LaVerne Law Trial Advocacy Team and earned the title of Best 

Defense Oralist. Adrienne has worked for the San Bernardino 

County Public Defender’s Office as a Certified Law Clerk. 

Dean Philip A. Hawkey of the University Of LaVerne Col-

lege Of Law was in attendance as a guest of the Inn. 

Commissioner Diane I. Anderson, President of the Honor-

able Joseph B. Campbell Inn of Court opened the meeting and in-

troduced the Board of Directors to the members. 

Commissioner Anderson advised the members that the 

Board of Directors had formed an Outreach Team in which volun-

teer members would participate in an hour of pro bono service and 

then share with the membership their experience at an Inn meet-

ing. The members also learned that the Inn was in the process of 

establishing a Mentoring program that would be coordinated by 

Mark McGuire, the Inn Secretary. 

Program Chair Donna Connally advised the membership 

that the theme for the year was DOING THE MOST WITH THE 

LITTLE WE HAVE. She then introduced the Team chaired by the 

Honorable Raymond L. Haight, III who presented on the topic 

LAWYER BULLYING AND STONEWALLING: COMBAT-

TING OVERLY-AGGRESSIVE TACTICS AND REDUCING 

DELAYS. Members of the team were the Honorable Cynthia Lud-

vigsen and attorneys Sherrie Davidson, Charles Fairchild, Chris 

Gardner, Doug Mann and John Short. 

Attorneys Sherrie Davidson and John Short acted out a 

scene involving a continuance in a family law action. After the 

continuance was argued, Judge Haight sought membership partici-

pation as to how they would rule before he ruled on the Motion for 

Continuance. Judge Haight shared with the membership his analy-

sis of the Motion indicating prejudice to the party opposing the 

continuance would be the primary factor in granting or denying the 

Motion for Continuance. 

Attorney Doug Mann presented a fact pattern involv-

ing the delay of a deposition of an expert witness in a medical 

malpractice action. The delays resulted in the deposition of 

the expert witness  

being scheduled on a Saturday, two days before the trial date. 

Attorney Mann advised that there were a number of 

reasons an attorney might engage in such tactics, including 

delaying long enough so that opposing counsel does not have 

sufficient time to research the expert’s qualifications; the ex-

pert may not be as supportive of the case; or an attempt to 

cause a disruption in opposing counsel’s trial preparation. 

Judge Ludvigsen provided her remedies to the issue which 

included ordering a deposition on a specific date and time, 

including allowing the deposition to occur in her courtroom 

while she remained in her chambers. Judge Ludvigsen indi-

cated she would not exclude the expert’s testimony because 

the only outcome would be a nonsuit leading to a malpractice 

action against the attorney. Members volunteered that CCP 

Section 2034 also contributes to delays in taking expert wit-

ness depositions. 

Attorneys Charles Fairchild, John Short and Doug 

Mann acted out a scene involving a lively deposition. While 

entertaining, the deposition was actually based upon a deposi-

tion that attorney John Short had experienced.  The deposi-

tion included the attorney taking the deposition raising his 

voice at the witness, being disrespectful to the witness, ad-

dressing the witness in a condescending manner, accusing the 

witness of not being truthful and colorful exchanges between 

the attorneys. At the conclusion of the deposition, the mem-

bers offered the following suggestion to prevent such tactics 

at a deposition: video tape depositions and if video is not pos-

sible, always stay on the record. 

Chris Gardner, Interim Assistant Public Defender 

presented on plea bargaining issues the Public Defender’s 

Office is experiencing regarding AB 109 cases. 

The evening concluded with a reminder to the mem-

bership that the next meeting of the Honorable Joseph B. 

Campbell Inn of Court will be on Wednesday, November 14, 

2012, at 5:30p.m., at the Arrowhead Country Club in San 

Bernardino. The presentation topic for this meeting will be 

ECONOMICS AND THE CHANGING ROLE OF JUDGES 

AND JUSTICE. This 

presentation will be chaired by the Honorable Christopher B. 

Marshall. This meeting is also the Inn’s annual BRING AN 

ASSOCIATE meeting. Members are encouraged to bring a 

guest with them to the meeting who may be interested in join-

ing the Inn. 

For membership information in the Honorable Joseph B. 

Campbell Inn of Court, please contact Membership Chair 

Kathleen Patterson at kpatterson@homan-stone.com. 
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not withstand much more passage of time. It was like losing a 

childhood friend.  But there was also the recognition that I had 

been fortunate enough to grow up with a piece of local history 

that lent itself to both reality and imagination. 

This Thanksgiving I am thankful not only for my current 

blessings, but for the gift from my brother that allowed me to 

reminisce and be thankful for past blessings of a childhood 

memory. 

   HAPPY THANKSGIVING 
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Thanksgiving Blessings 
 

By: Commissioner Diane I. Anderson 

     Autumn is my favorite time 

of year and Thanksgiving is my 

favorite holiday.  It is a holiday 

which exists for no other reason 

than to give thanks. 

     Last summer my brother 

gave me one of his prized col-

lectibles which is loosely associ-

ated with Thanksgiving.  He 

gave me a bottle from the Vir-

ginia Dare bottling company.  

Virginia Dare was the first child 

born in the colonies, having 

been born on August 18, 1587.  

The original site of the Virginia Dare Winery was located at the 

corner of Haven Avenue and Foothill Blvd. in Rancho Cuca-

monga. 

I grew up in the 

West End of San Bernar-

dino County.  The ruins of 

the Virginia Dare Winery 

were iconic.  If you at-

tended Chaffey Junior Col-

lege you drove by them 

and the surrounding acres 

of abandoned vineyards as 

you traveled North on Ha-

ven Avenue.  Episodes of the 1960s World War II television se-

ries Combat were filmed at the winery. To me these ruins were a 

testament to a bygone era and in my imagination the winery 

would have been like the winery in the movie A Walk in the 

Clouds. 

Eventually my parents and I began to read in the local 

newspaper that the ruins were 

going to be demolished and the 

property developed.    So, my 

sister and I bought film for our 

cameras (yes, film) and drove up 

to the ruins one weekend to take 

pictures.  I can still recall how 

noise inside the ruins was ampli-

fied; our voices, a pair of birds 

taking flight, two boys who were 

ducking for cover and firing plas-

tic weapons at imaginary enemy 

and their parents telling them to 

be careful. 

The ruins were in very poor 

physical condition.  There were large cracks in the walls to the 

point sunlight shown through and it was not hard to imagine that 

they would topple down at any minute.  It was overgrown with 

knee high weeds and there was graffiti on the interior of the 

walls.  My last trip to these ruins was bitter sweet.  There was the 

recognition that impending demolition or not, the winery could  
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Homeowner Bill of Rights 
 

By: DW Duke 

On February 29, 2012 California Attorney General Ka-

mala Harris announced new sweeping legislation designed to pro-

tect homeowners in financial distress.  The bills comprising the 

Homeowner Bill of Rights were vetted in committees and passed 

by both the Assembly and the Senate with few modifications in a 

very short period of time.  On July 11, 2012, Governor Brown 

signed the Homeowner Bill of Rights into law.  Because of the 

speed at which this legislation was introduced and passed, many 

Californians are just beginning to learn of its passage and few 

know the details.  Nonetheless, the Homeowner Bill of Rights 

may prove to be the most important legislation protecting home-

owners in California since anti-deficiency legislation was first 

enacted during the Great Depression.  In this article we are going 

to examine some of the key provisions of the Homeowner Bill of 

Rights.   

APPLICABILITY: 

Effective Date:  The Homeowner Bill of Rights becomes effec-

tive on January 1, 2013.  Civil Code §2924.15(b) 

Instruments Affected:  The Homeowner Bill of Rights applies 

only to first deeds of trust secured by owner occupied residential 

properties, consisting of one to four dwelling units, unless other-

wise indicated.  Civil Code §2924.15(a) 

Eligibility Requirements:   To be eligible for protection under 

the Homeowner Bill of Rights, the borrower must be a natural 

person eligible for a foreclosure prevention alternative program 

offered by a servicer of residential loans.  Excluded are individu-

als who have filed for bankruptcy, surrendered the property, or 

who have entered into a contract with a third party who is in the 

business of advising persons how to avoid or delay foreclosure.  

Civil Code §2920.5(c)  

Applicability to Financial Institutions:  The Homeowner Bill of 

Rights applies to “mortgage servicers” who are defined as any 

person or entity who services a loan, or interacts directly with a 

borrower, and who manages a loan account, manages an escrow 

account, or enforces or security instrument.  This definition in-

cludes the owner of the note or an agent of the owner of the note.  

The definition of a mortgage servicer does not include a trustee or 

a trustee’s agent acting under a power of sale, unless that trustee 

is otherwise a mortgage servicer within this definition.  Civil 

Code §2920.5(a)   

Exempt Financial Institutions:  Banks that have foreclosed on 

175 or fewer residential properties, consisting of one to four 

dwelling units, in the preceding twelve month reporting period, 

are exempt from certain provisions of the Bill of Rights. Civil 

Code §2924.18(b) 

Foreclosure Prevention Alternative:  The term “foreclosure 

prevention alternative” refers to any type of loss mitigation, in-

cluding short sales and loan modifications, that would prevent the 

property from foreclosing.   Civil Code §2920.5(b) 

ROHIBITED/REQUIRED ACTIONS: 

Single Point of Contact Required:  A mortgage servicer must 

now provide a direct means of communication, with a single 

point of contact, to a borrower seeking a loan foreclosure alterna-

tive.   The single point of contact must have access to individuals 

who have the authority to stop the foreclosure, and will remain  

that contact until all options are exhausted or the borrower be-

comes current on the loan.  Banks that have foreclosed on 175 or 

fewer residential properties, consisting of one to four dwelling 

units, in the preceding twelve month reporting period are exempt.  

Civil Code §2923.7 

Required Acknowledgement of Receipt of Loan Modification 

Application:  A mortgage servicer is required to provide ac-

knowledgement of receipt of any application for a loan modifica-

tion or supporting documentation within five business days of 

receipt.  The acknowledgement must identify any defects in the 

application or supporting documentation and must inform the 

borrower of the length of time anticipated for a decision on the 

application.  The acknowledgement must provide certain infor-

mation concerning the modification process.  This provision sun-

sets on January 1, 2018 and does not apply to banks that have 

foreclosed on 175 or fewer residential properties, consisting of 

one to four dwelling units, in the preceding twelve month report-

ing period.  Civil Code §2924.10 

Notification of Reasons for Denial of Application:   Under cur-

rent law, a lender must notify the borrower of the reason for de-

nial of an application for first lien loan modification within 30 

days of the denial. These provisions sunset on January 1, 2018.  

At that time, the mortgage servicer will be prohibited from re-

cording a notice of sale, or conducting a trustee sale, while the 

application for a foreclosure alternative is pending.  Banks that 

have foreclosed on 175 or fewer residential properties, consisting 

of one to four dwelling units, in the preceding twelve month re-

porting period are exempt. Civil Code §2923.6 and Civil Code 

§2924.11  

Dual Tracking Prohibited during Loan Modification:  A mort-

gage server is prohibited from recording a notice of default, a no-

tice of sale or conducting a trustee sale while a loan modification 

is pending, or while the borrower is in a trial phase of a loan 

modification.  The borrower has 30 days in which to appeal a de-

nial of a loan modification.  The mortgage servicer is prohibited 

from initiating any of the above foreclosure actions, during an 

appeal of a denial, or if no appeal is filed, until 31 days after de-

nial of the loan modification.    The post denial prohibition on the 

institution of foreclosure actions will sunset on January 1, 2018 

and thereafter the mortgage servicer is only prohibited from insti-

tuting the foreclosure actions while the modification is pending.   

Caveat:  A mortgage servicer is not required to consider a loan 

modification of a person who has been provided a fair opportu-

nity for consideration for a modification or short sale prior to 

January 1, 2013, unless that person submits documentation of a 

material change in his or her financial circumstances. The prohi-

bition on foreclosure activities during the appeal time does not 

apply to banks that have foreclosed on 175 or fewer residential 

properties, consisting of one to four dwelling units, in the preced-

ing 12 month reporting period.  Civil Code 2923.6 and Civil Code 

2924.11    

No Dual Tracking after Approval of Foreclosure Alternative:  

Once a short sale has been approved by all interested parties, and 

proof of funds has been provided, the mortgage servicer is pro-

hibited from recorded a notice of default or a notice of trustee 

sale and is required to cancel any pending trustee sales.  One of 

the most common complaints in the past five years has been that 

mortgage servicers would foreclose on property after a short sale-

had been approved and agreed upon by the parties.  This            
                              Continued on Page 12 
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Homeowner Bill of Rights 

Continued from Page 10 

Institutions.   Civil Code §2924(a)(6) and Civil Code 

§2924.17 

The Homeowner Bill of Rights is broad sweeping legisla-

tion that will significantly change the climate of residen-

tial foreclosures in California.  Until this legislation was 

passed, the California appellate courts were offering little 

hope to homeowners who alleged wrongful foreclosure, 

promissory estoppel or breach of contract arising from 

actions of the mortgage servicer.  After the Homeowner 

Bill of Rights goes into effect, on January 1, 2013, the 

consequences of engaging in unfair practices will be se-

vere for the mortgage servicer.  The private right of action 

and the penalties for violation will make it difficult for 

many mortgage servicers to foreclose on properties, par-

ticularly where the mortgage servicer is unable to demon-

strate that it possesses the right and the authority to fore-

close.     

DW Duke is an experienced trial attorney, writer and 

noted lecturer. DW has authored four published books 

and has published dozens of articles on various legal top-

ics ranging from real estate and insurance law to human 

rights. DW is a member of the California Association of 

REALTORS® Strategic Defense Panel, and lectures regu-

larly to members of the real estate industry. DW manages 

the Inland Empire office of Spile, Leff & Goor, LLP, serv-

ing clients in Riverside, Orange and San Bernardino 

Counties.  
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Homeowner Bill of Rights 

Continued from Page 11 

provision is intended to prevent this from occurring. A lender is 

required to rescind a notice of default or cancel a trustee sale in 

all situations where the lender and borrower have agreed to a 

foreclosure alternative.  These provisions will sunset on January 

1, 2018 and do not apply to banks that have foreclosed on less 

than 175 residential properties, consisting of one to four dwelling 

units,  in the preceding 12 month reporting period.  Civil Code 

§2924.11 

Prohibition on Unauthorized Foreclosure:  A common com-

plaint in recent years has been the lenders have instituted foreclo-

sure proceedings without proper authority or have signed docu-

ments attesting to authority without thoroughly reviewing those 

documents.   The Homeowner Bill of Rights prohibits lenders 

from recording a notice of default, or otherwise instituting fore-

closure proceedings, unless that entity is a holder of beneficial 

interest by a deed of trust, a lawfully designated agent of the 

holder of the deed of trust, or the original substituted trustee un-

der the deed of trust.  A mortgage servicer is required to verify 

the accuracy and completeness of foreclosure documents includ-

ing a declaration of contact with borrower, notice of default, no-

tice of sale, assignment of deed of trust, substitution of trustee 

and declarations and affidavits in a foreclosure or in any judicial 

proceeding pertaining to a foreclosure.  A recurring and uncor-

rected failure to comply with these provisions subjects the mort-

gage servicer to a penalty of $7500.00 per trust deed in an action 

brought by the Attorney General, the District Attorney or a city 

attorney or in an administrative proceeding brought by the De-

partment of Real Estate, the Department of Corporations or the 

Department of Financial Institutions.  These provisions apply to 

all trust deeds regardless of owner occupancy or number of units 

and will sunset on January 1, 2018.  Civil Code §2924(a)(6) and 

Civil Code §2924.17 

Prohibition on Late Fees and Application Fees:  During the 

time that a completed application for a foreclosure alternative is 

pending, a denial is being appealed or the borrower is making 

timely payments under a loan modification program, the mort-

gage servicer is prohibited from collecting late fees on the loan.  

A mortgage servicer is also precluded from collecting an applica-

tion or processing fee for a loan modification or other foreclosure 

alternative.  A bank that has completed 175 or fewer foreclosures 

on residential properties, consisting of one to four dwelling units, 

within the preceding 12 month reporting period, is exempt from 

this provision.  Civil Code §2924.11(e)and (f)         

Approval of Foreclosure Alternative Binding on Subsequent 

Loan Purchasers:  Where a mortgage servicer has provided writ-

ten approval of a foreclosure alternative, that approval is binding 

on subsequent purchasers of the loan.  This provision will sunset 

on January 1, 2018 and is not binding on mortgage servicers who 

have foreclosed on 175 or fewer residential properties, consisting 

of one to four dwelling units, in the preceding twelve month re-

porting period.  Civil Code §2924.11   

Initial Contact Requirement:  Current California law requiring 

that a mortgage servicer contact the borrower, either in person or 

by telephone, 30 days prior to recording a notice of default to dis-

cuss foreclosure alternatives, will sunset on January 1, 2013.  The 

Homeowner Bill of Rights extends this requirement with no new  

sunset date.  During this initial contact the mortgage servicer must 

inform the borrower of the right to request a meeting within 14 

days and must provide the borrower with a toll free telephone 

number to locate a HUD certified counseling agency.  If the mort-

gage servicer is unable to make contact with the borrower then a 

due diligence declaration, or a statement of exemption, must be 

recorded with the notice of default.  The current requirement that 

such declaration be recorded with a notice of sale is eliminated.  

Effective January 1, 2013, this provision will apply to all first trust 

deeds recorded on owner occupied residential properties consisting 

of one to four dwelling units.  Civil Code §2923.5 and Civil Code 

§2923.55 

Required Disclosure before Recording Notice of Default:  

Mortgage servicers are prohibited from recording a notice of de-

fault unless the servicer first informs the borrower of the right to 

request copies of documents proving the right to foreclose includ-

ing the promissory note, deed of trust, payment history and any 

assignment of the loan.  In addition, certain rights are provided 

under the Servicemen’s Relief Act if the borrower is a serviceman.  

Banks that have completed 175 or fewer foreclosures on residen-

tial properties, consisting in one to four dwelling units, within the 

preceding 12 month reporting period are exempt from these re-

quirements.  Sunsets on January 1, 2018.  Civil Code 2923.55 

Required Disclosure after Recording Notice of Default:  Within 

five days after recording a notice of default a mortgage servicer is 

required to send written notice to the borrower informing the bor-

rower how to apply for foreclosure alternatives.  This notification 

is not required if the borrower has previously exhausted loan 

modification opportunities offered by the lender.  Banks that 

within the previous twelve month reporting period have foreclosed 

on 175 or fewer residential properties, consisting of one to four 

dwelling units, are exempt from this provision.  This provision 

sunsets on January 1, 2018.  Civil Code 2924.11 

Postponement of Trustee Sale:  A mortgage servicer must pro-

vide written notice of a new sale date within five business days 

whenever a trustee sale is postponed for longer than ten days.   

This provision applies to all trust deeds, regardless of whether the 

property is owner occupied and regardless of the number of units.  

Failure of the mortgage servicer to comply with this requirement 

will not invalidate the trustee sale.  This provision sunsets on Janu-

ary 1, 2018.  Civil Code §2924 

ENFORCEMENT/PRIVATE RIGHT OF ACTION:   

Private Right of Action:  Where the mortgage servicer has failed 

to comply with the requirements of the Homeowner Bill of Rights, 

the borrower may have a private right of action to enjoin material 

violations.  The injunction will remain in place, and the trustee 

sale will be postponed, until the court has an opportunity to deter-

mine if there is a material violation.  If the trustee sale has already 

occurred, the mortgage servicer may be liable for actual damages.  

Where the trustee sale has already occurred and the violation is 

shown to have been intentional or reckless, the mortgage servicer 

may be liable to the greater of treble actual damages or 

$50,000.00.  Civil Code §2924.12 

Enforcement by Public Entity:  As set forth above, repeated un-

authorized foreclosure may subject the mortgage servicer to penal-

ties of $7500.00 per trust deed in an action brought by the Attor-

ney General, the District Attorney or a city attorney or an adminis-

trative action brought by the Department of Real Estate, the De-

partment of Corporations or the Department of Financial  

Continued on Page 13 





 









TTThe News Bulletin of the Western San     Ber-

nardino County Bar Association is  published 11 

times a year. Our circulation is approximately 400, 

including: our bar membership, state and federal 

judges, state and local bar leaders, legislators, and    

businesses interested in the advancement of our 

mission.  

The majority of our membership includes 

attorneys located in the western regions of San 

Bernardino County as well as portions of the east-

ern regions of Los Angeles.. 

Articles, advertisements and notices should be 

received by our office no later than the 15th of the 

month prior to the month of publication.   

For current advertising rates, please   contact us at 

909/483-0548 or WesternBarAssoc@aol.com. 

Office Space:  Monthly rent for a single 

office is $375 which includes a shared wait-

ing area.  For all inquiries please call (909) 

532-9361 

OFFICE FOR RENT:  In AV firm, class A 

building, for attorney with compatible prac-

tice - no criminal or family law.  Kitchen, 

library, photocopying, etc.  Negotiable.  

Tom (909) 390-9999 

ORANGE COUNTY LEGAL SUITES 

AND CONFERENCE ROOMS  Orange 

County’s finest full-service executive suites 

with state of the art amenities in the historic 

Artist Village in Santa Ana.  Near courts and 

all government buildings.  Newly remodeled 

Executive office suites, virtual offices (work 

from home and see clients in a fully fur-

nished office) and conference room rentals 

available.  All offices include web presence 

under SantaAnaLawCenter.com; 24/7 access 

to building; conference room use; copy/fax/

scanning service; kitchen use; coffee service.  

Excellent for primary or satellite office.  

Please visit SantaAnaLegalSuites.com or 

call (714) 361-4150 

ATTORNEY SUITES AVAILABLE: 

Newly remodeled large attorney offices, w/ 

& w/o additional secretarial/clerk office, 

high speed data, phones, fax, copy, library/

conference room, kitchenette and reception 

all included - excellent Upland location.  

Contact (909) 608-7426 or email 

heather@wefight4you.com for information. 

Attorney Office Downtown San  

Bernardino: Executive window office 

available, across from courthouse.  Fax, pho-

tocopies available, free parking.  Secretarial 

bay available.  Ideal for attorney seeking 

cross-referrals from AV rated criminal/

family law firm.  Call Sandy (714) 730-5300 

RIVERSIDE OFFICE seeks full-time Para-

legal with 2+ years experience in insurance 

defense.  Position offers competitive salary/

benefits package.  Email resume to 

phil.jump@varnerbrandt.com 

OFFICE SPACE AVAILABLE ACROSS 

FROM COURT  573 square feet + 1900 

common space.  Includes access to confer-

ence room, reception area, kitchen.  Can 

share receptionist and copier.   

(909) 989-9923 

 

   

 

 

 

 

WSBCBA EVENTS CLASSIFIEDS 

November 15, 2012: MCLE,  Noon - 1:30 

at The Old Spaghetti Factory, Ramcho 

“Employment Law Concepts: You Say To-

mato, I say Tomahto”  

Mr. Leahy will discuss general employment 

law concepts including at-will employment, 

exhaustion of administrative remedies, the 

distinction between hostile work environ-

ment and quid pro quo harassment, the dif-

ferentiation between “harassment:” and 

“discrimination” terminology and resulting 

impact on both individual and employer 

liability, the importance of employer inves-

tigations and much more. 

November 27, 2012:  Retirement Dinner 

for Judge J. Michael Welch, sponsored 

by the San Bernardino and Western San 

Bernardino County Bar Associations. 

6:00 p.m. to 9:30 p.m. at the Redlands 

Country Club, 1749 Garden Drive, Red-

lands.  Cost is $50 per person.  Please have 

your RSVP and Payment in by November 

21, 2012.  Please contact the San Bernar-

dino County Bar Association for any ques-

tions or to RSVP. 

November 29, 2012: 3 hour MCLE @ 

University of LaVerne College of Law, 320 

E. “D” St., Room 206/217, Ontario 

“Elimination of Bias: A Judge’s View on 

Bias in the Legal Profession” - Honorable 

Craig Kamansky  

“Ethics: He Said /She said -  A gender-

based analysis of Attorney Negotiation Eth-

ics” - Matt Dudics, Esq. 

“Substance Abuse: Prevention, Detection & 

Treatment of Substance Abuse and Depres-

sion/Burnout” - James Spaltro, Esq. 

Cost is $50/member $75/non-member, food 

will be served.  Please contact the Bar office 

with and questions or to RSVP.  

(909) 483-0548  

westernbarassoc@aol.com 

SAVE THE DATE! DECEMBER 7, 

WSBCBA JOINT HOLIDAY PARTY 

WITH IVAMS 
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